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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CHI O
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA ) JUDGE PAUL R. MATI A
)
Plaintiff ) CASE NO. 1:99Cv1193
)
-VS- )
)
JOHN DEMJANJUK )
)
Def endant )

FI NDI NGS OF FACT

| . Def endant's Service as an Arned Guard of Prisoners for the
Nazi Gover nnent of Gernmany

A. Trawni ki Tr ai ni ng_Canp

i Governnent Exhibit 3 Identifies Defendant

1. It is undisputed that Trawni ki, Maj danek,
Fl ossenblirg, and Okzow were places of Nazi persecution, and
t hat anyone who served there aided Nazi persecution.

2. Governnment Exhibit 3 is a service identity pass from
Trawni ki Trai ning Canp, issued in the name of |wan Denjanj uk,
i dentification nunber 1393.

3. Prior to his naturalization as an American citizen in
1958, Defendant used the name |wan Denjanjuk. (GX 1-2)

4. Service ldentity Pass No. 1393 (GX 3) states that

| wan Denj anj uk was born on April 3, 1920, in "Duboi machari wzi.
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5. Def endant was born on April 3, 1920, in Dubovi
Makharyntsi (Russian: Dubovye Makharintsy). (GX 85; GX 88; GX
92 at 1065, 1110; GX 93.1 at 25; GX 98 at 6831; Tr. at 444-45).

6. Service ldentity Pass No. 1393 (GX 3) states that the
name of |wan Denjanjuk's father was Ni kol ai.

7. The name of Defendant's father was Mykol a (Russi an:

Ni kolai). (GX 85 at 12; GX 88; GX 92 at 1110; GX 98 at 6832;
Tr. at 446).

8. Service ldentity Pass No. 1393 (GX 3) states that
I wan Denjanj uk's nationality was Ukrainian.

9. Def endant is of Ukrainian national origin. (GX 1.2-
1.6; GX 2.4; GX 85 at 19; GX 88; GX 92 at 1065).

10. Service ldentity Pass No. 1393 (GX 3) states that
I wan Denj anj uk had gray eyes and dark bl onde hair.

11. During World War |1, Defendant had gray eyes and dark
bl onde hair. (GX 2.2 (gray eyes, brown hair); GX 77 (bl onde
hair); GX 92 at 1108-9 (gray eyes, blonde hair); GX 98 at 7634
(bl onde hair); Tr. at 447, 463 (gray eyes, blonde hair)).

12. Service identity Pass No. 1393 (GX 3) states that
| wan Denj anjuk had a scar on his back.

13. During the relevant period, Defendant had a visible
scar on his back. (GX 85 at 47-49; GX 88; GX 92 at 1110; Tr. at

447) .
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14. Service ldentity Pass No. 1393 (GX 3) was issued to a
Sovi et sol di er who had been captured by the Germans. (Tr. at
492 (Sydnor)).

15. Defendant was a Soviet soldier who had been captured
by the Germans. (GX 85 at 23, 27, 37-38; GX 88; GX 92 at 1066-
67; GX 98 at 6860-63).

16. Service ldentity pass No. 1393 (GX 3) bears a
phot ograph of a man with the nunber 1393 on his chest.

17. Defendant has admtted that the photograph on Service
ldentity Pass No. 1393 resenbles him (GX 89 at 73; GX 92 at
1107; GX 98 at 6971, 7323-25, 7689).

18. Conparison of the photograph on Service ldentity Pass
No. 1393 (GX 3) to known photographs of Defendant (GX 1.4; GX
2.2; GX 2.5; GX 87; GX 91A) shows a clear resenbl ance.

19. Service ldentity Pass No. 1393 is signed "Denyanyuk"
in the Cyrillic al phabet. (Tr. at 101).

20. Three letters of the "Denyanyuk"” Cyrillic signature
on Government Exhibit 3 lend thenselves to forensic handwiting
conparison with known usabl e sanpl es of Defendant's signature,
rendered in the Latin al phabet, and all three of these letters
show a close simlarity to the known sanpl es, although no
definitive conclusion could be reached due to the imted

number of letters and |etter conbinations. (Defense Exhibit



D17; Tr. at 135 (Epstein)).

21. Defendant has admtted that the "Denyanyuk"™ signature
on Government Exhibit 3 is "like" he previously wote his name.
(GX 89 at 76).

22. Dr. Julius Grant's testinmony in Israel regarding the
"Denj anj uk"” signature is not reliable or credible. (Tr. at 81-
84 (Epstein).

23. Although Service ldentity Pass No. 1393 (GX 3)

i ndi cat es that "Duboi machariwzi" is adm nistratively

subordi nated to "Saporosche" (Ukrainian: Zaporizhzhya;
Russi an: Zaporozh'e), when it is in fact subordinated to

Vi nnytsya (Russian: Vinnitsa) (Tr. at 648), this error is

i nsignificant considering the other indicia of authenticity.

24. Although Service ldentity Pass No. 1393 (GX 3)

i ndi cates that |Iwan Denjanjuk's height was 175 cm and postwar
docunents attribute various heights to Defendant, the

di screpanci es are not significant and can be attri buted either
to errors in measurenent, recording, or self-reporting. See
United States v. Hajda, 963 F. Supp. 1452, 1458 (N.D. I1I1I.

1997), aff'd, 135 F.3d 439, 444 (7th Cir. 1998).

25. Governnment Exhibit 3 identifies Defendant and bears
hi s phot ogr aph.

ii. Governnent Exhibit 3 Does Not |dentify




Def endant' s Cousin, |van Andreevich Denj anj uk

26. Defendant's cousin |Ivan was born on February 22, 1921
(February 9, 1921, Od Style). (GX 102).
27. The nane of Defendant's cousin lvan's father was

Andrey. (GX 102).

28. Defendant's cousin |Ivan had dark, "blackish" hair.

(GX 100 at 161; Tr. at 459).



29. Defendant has presented no evidence that his cousin
I van had a scar on his back.

30. The Ukrainian Government affirms that extensive
searches have yielded no official record of Defendant's cousin
Ivan entering into, serving with, or denobilizing fromthe
Soviet arnmy during World War Il. (GX 101). However, Mariya

Denj anj uk, a cousin, in a statenent April 12, 2001, stated "as
far as | know, |.A. Dem yanyuk was called up for mlitary
service before the war, in about 1940." (DX B-21).

31. Until 1999, Defendant never asserted that his cousin
Ivan m ght be the person identified on Government Exhibits 3-9.
(GX 107 at 66-68).

32. Defendant has presented no evidence that the
phot ograph on Governnent Exhibit 3 bears any resenbl ance to
Def endant's cousin |van.

33. If the photograph on Service Pass No. 1393 (GX 3)
bore any resenbl ance to Defendant's cousin |Ivan, Defendant
woul d have asserted before 1999 that Governnent Exhibits 3
t hrough 9 mght identify his cousin.

34. Although he has said that he knew his cousin
personal |y, and during the prior litigation in the United

States and Israel repeatedly saw t he phot ograph on Governnent

Exhi bit 3, Defendant stated in July 2000 that he has never seen



a photograph of his cousin lIvan. (GX 100 at 143-44, 170).
35. Governnent Exhibit 3 does not identify or picture
Def endant's cousin Ivan.

P, &overnnment Exhibit 3 is an Authentic German
Warti ne Docunent, |Issued to Def endant

36. The Government presented the original of Governnent
Exhi bit 3 for exam nation by the Court.

37. The Governnent presented three other origina
Trawni ki service passes (GX 45.4 (Juchnowskij), 45.11
(Wl enmbachow), 45.17 (M Bondarenko)) for exam nation by the
Court.

38. Governnment Exhibit 3 is nore than twenty years ol d.
(Tr. at 162, 177, 180, 190, Tr. at 433-34, 893).

39. Governnment Exhibit 3 was found in an archive in
Def endant’'s home obl ast of Vinnytsya, Ukraine, which is a
| ocati on where the docunent, if authentic, would Iikely be
found. (Tr. at 407-08, 893).

40. CGovernnment Exhibit 3 is in a condition that raises no
suspicion as to its authenticity. (Tr. at 162, 190, 235, 407-
08, 893).

41. Governnment Exhibit 3 bears characteristics
distinctive to Trawni ki service identity passes which, taken in
conjunction with the circunmstances regarding its creation, use,
and di scovery, denonstrate that it is what it purports to be.
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(GX 45; Tr. at 893-94).

42. The paper conprising Government Exhibit 3 is
consi stent with paper that existed in the early 1940s. (Tr. at
180-81).

43. The printing ink on Government Exhibit 3 matches that
on Government Exhibit 45.14. (Tr. 182).

44. The typewriter used to create Governnment Exhibit 3
was available in Europe in the early 1940s. (Tr. at 244-47).

45. The fountain pen inks used to create Government
Exhi bit 3 are consistent with those in use in the early 1940s.
(Tr. 182-83).

46. The "Streibel" signature on Governnment Exhibit 3
mat ches the "Streibel" signatures on Governnent Exhibits 45.12
(Sidortschuk), 45.14 (Kabirow), 45.15 (Odartschenko), 45.17 (M
Bondar enko), 45.18 (Sl owj agin), 45.22 (Swesdun), 45.23
(Pol juchno), 45.24 (Sol ontschukow), 45.31 (Popeliuk), 45.32
(Nahorni ak), and 45.33 (Szurkhan). (Tr. at 41-42; GX 18).

47. The "Teufel™ signature on Governnment Exhibit 3
mat ches the "Teufel" signatures on Governnment Exhibits 45.11
(Wbl enbachow), 45.12 (Sidortschuk), 45.14 (Kabirow), 45.15
(Odartschenko), 45.17 (M Bondarenko), 45.22 (Swesdun), 45.23
(Pol juchno), 45.31 (Popeliuk), 45.32 (Nahorniak), and 45.33

(Szurkhan). (Tr. at 45; GX 18).



48. "The "Sobi bor" outside assignnent on Gover nment
Exhibit 3 was witten by the same person who wrote the
" Sobi bor" entries on Governnment Exhibits 45.7 (Danil chenko) and

45.14 (Kabirow). (Tr. at 48).



49. The purple Cyrillic handwiting on Governnent Exhi bit
3 was made by the sanme person whose handwriting appears on
Governnment Exhibits 45.4 (Juchnowskij), 45.7 (Danil chenko),
45.11 (Wl enbachow), 45.12 (Sidortschuk), 45.14 (Kabirow),

45. 17 (M Bondarenko) and 45.32 (Nahorniak). (Tr. at 53; GX
18) .

50. The "Bazil evskaya" signature on Governnent Exhibit 3
mat ches the Bazil evskaya signature on Governnent Exhibits 45.4
(Juchnowskij), 45.7 (Danilchenko), 45.11 (Wl embachow), 45.12
(Sidortschuk), 45.14 (Kabirow), 45.15 (Odartschenko), 45.17 (M
Bondar enko), 45.32 (Nahorniak), and 45.33 (Szurkhan). (Tr. at
56; GX 18).

51. Defects in the "Wrd der |Inhaber dieses Auswei ses"
stanp used to nake the inpression on the back of Governnent
Exhi bit 3 show that the sane stanp was used on Gover nnment
Exhi bits 45.4 (Juchnowskij), 45.11 (Wl enbachow), 45.12
(Si dortschuk), 45.14 (Kabirow), 45.15 (Odartschenko), 45.17 (M
Bondar enko), and 45.18 (Slow agin). (Tr. at 60; GX 18).

52. Defects in the "Dienstsitz Lublin" stanp used to nake
the inpression on the front of Government Exhibit 3 show that
t he same stanp was used on Governnent Exhibits 45.4
(Juchnowskij), 45.12 (Sidortschuk), 45.15 (Odartschenko), 45.17

(M Bondarenko), and 45.23 (Poljuchno). (Tr. at 65-66).
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53. Defects in the "Zweigstelle Trawni ki" stanmp used over
t he photograph of Defendant on Government Exhibit 3 show that
t he same stanp was used on Governnent Exhibits 45.12
(Sidortschuk), 45.17 (M Bondarenko), and 45.24
(Sol ont schukow). (Tr. at 68-69, 139-41).

54. There is no evidence of photographic or significant
textual substitution on Governnment Exhibit 3. (Tr. at 80-81,
250) .

55. The phot ograph of Defendant on Government Exhibit 3
was the original photograph placed on the docunment. (Tr. at
177) .

56. Since the photograph on Service ldentity Pass No.
1393 (GX 3) shows the Trawni ki identification nunmber 1393 on
Def endant's chest, was the original photograph on the docunent,
and bears stanp i npressions nmade by a Trawni ki stanp, this
phot ograph was placed on Governnment Exhibit 3 at TrawniKki.

57. There is no indication that Government Exhibit 3 was
created later than the early 1940s. (Tr. 165).

58. There is no indication that Government Exhibit 3 has
been falsely dated or recently created or made to | ook ol d.
(Tr. 162, 190).

59. CGovernment Exhibit 3 is an authentic German wartime

docunent, issued to Defendant.
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iv. Date of Entry into German Service

60. Service ldentity Pass No. 1393 (GX3) bears the

signature of SS Corporal Ernst Teufel, an official at Trawnik

Training Canp. (Tr. at 433).
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61. Ernst Teufel was prompted to the rank of SS sergeant

on July 19, 1942. (GX 42; Tr. at 433, 487-89.

62. Teufel 's rank change denonstrates that Service
ldentity Pass No. 1393 (GX 3) was issued not rmuch |ater than
July 19, 1942.

63. Defendant arrived at Trawni ki not much | ater than
July 19, 1942.

64. Defendant states that he was captured at the Battle
of Kerch in the Crinea. (GX 85 at 50-51; GX 89 at 52; GX 92 at
1067, 1090; GX 93.2 at 63; GX 98 at 6860-63).

65. The Battle of Kerch took place in May 1942. (Tr. at
489 and at 976-77).

66. Defendant states that he was confined in the prisoner
of war canmp at Rovnho, Ukraine. (GX 85 at 27; GX 88; GX 98 at
6866-67; Tr. at 976).

67. Thousands of men captured at the Battle of Kerch in
May 1942 were confined in the prisoner of war canp at Rovno.
(GX 49-50; Tr. at 978-79).

68. Many nen captured in the Battle of Kerch in May 1942
were sent from Rovno to Trawni ki in June and July 1942 to enter
German service. (GX 34; Tr. at 489, 491).

69. Defendant's claimthat he was captured at Kerch and

confined at Rovno is consistent with the historical evidence
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regarding the recruitment of Trawni ki guards in md-1942, as
well as with the evidence of his arrival at Trawni ki not nuch
| ater than July 19, 1942.

V. Training and Initial Activities

70. The primary purpose of Trawni ki Training Canp was to
train men to assist the Nazi governnment of CGermany in
i mpl enmenting its racially notivated policies, including and in
particul ar "Operation Reinhard." (Tr. at 470-72, 571).

71. Operation Reinhard was the Nazi programto
di spossess, exploit, and murder Jews in Poland. (GX 65; Tr. at
470-72) .

72. The men who arrived at Trawni ki Training Canp in md-
1942 entered service in the Guard Forces of the SS and Police
Leader in Lublin District. (GX 44-45; Tr. at 466, 474).

73. Upon his arrival at Trawni ki Training Canp, Defendant
entered service in the Guard Forces of the SS and Police Leader
in Lublin District. (Tr. at 474).

74. Al newmy arrived recruits at Trawni ki received
per manent personnel identification nunbers. (GX 44-45; Tr. at
441- 44)

75. At Trawni ki Trai ni ng Canp, Defendant received
per manent personnel identification number 1393. (GX 3-6, 8-9).

76. Trawni ki Training Canp had a formal system of guard

14



ranks. (GX 5-6, GX 9; GX 62-64, 67; GX 44.4-44.5).
77. At Trawni ki Training Canp, Defendant received the

rank of Wachmann (guard private). (GX 4-6, 9; Tr. at 509-10).
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78. Al Trawniki-trained guards received pay and were
eligible for leave. (GX 44.4-44.5; Tr. at 476; Tr. at 9 (Deft's
Opening Statenent, admtting that the Iwan Denjanjuk who served
the Germans “was paid as a guard”)).

79. Defendant received pay and was eligible for |eave.

80. Training at Trawni ki Training Canp included guard
training and mlitary drills. (Tr. at 477).

81. When Defendant arrived at Trawni ki Training Canp, the
training reginmen there commonly included practical experience
roundi ng up and guarding unarnmed Jew sh civilians. (Tr. at 495-
500) .

82. During the time Defendant was at Trawni ki Training
Canp, Jewish civilian prisoners were confined adjacent to the
Trawni ki Trai ni ng Canp, where they were guarded by Trawni ki
recruits. (Tr. at 495).

83. In July 1942, many new recruits left Trawni ki for
out side assignments. (GX 44.4-44.7; Tr. at 496-98).

84. Assignnments away from Trawni ki were not al ways
recorded on the Trawni ki service identity passes. (GX 45.17,

Tr. at 497-99).

B. Okzow Manori al Estate

85. On or about Septenber 22, 1942, while a nmenber of the

Guard Forces of the SS and Police Leader in Lublin District,
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Def endant was sent from Trawni ki to serve as an arned guard at
the OCkzow Manorial Estate. (GX 3; Tr. at 500).

86. The Okzow Manorial Estate was an SS and police base
near Chelm in the Lublin District of Nazi-occupied Pol and.
(Tr. at 501).

C. Maj danek Concentrati on Canp

i &overnnment Exhibit 4 Identifies Defendant

87. Governnent Exhibit 4 is a disciplinary report, dated
January 20, 1943, recording the apprehension two days earlier
of four Trawni ki-trained guards serving at Mj danek
Concentration Canp for violating a canp quarantine. A notation
dat ed
January 21, 1943, indicates that the four nen were puni shed.
(Tr. at 409, 508-09).

88. Defendant is identified on the Maj danek disciplinary
report (GX 4) by his nane (“Dem njuk"), rank, and the
i dentification nunber 1393.

89. The identification nunber 1393 shows that the
“Dem nj uk” on the Maj danek disciplinary report (GX 4) is the
same Trawni ki -trai ned guard identified on Trawni ki Service
Identity Pass No. 1393 (GX 3) .(Tr. at 409-10).

ii. Governnment Exhibit 4 is an Authentic Wartinme
Docunent
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90. The Governnment presented the original of Governnment
Exhi bit 4 for exam nation by the Court.

91. The Maj danek disciplinary report (GX 4) is nore than
twenty years old. (Tr. at 162, 190 at 409, 893).

92. The Maj danek disciplinary report (GX 4) was found in
an archive in Lithuania, a |ocation where the docunent, if
authentic, would likely be found. (Tr. at 410-11, 893).

93. The Maj danek disciplinary report (GX 4) is in a
condition that raises no suspicion as to its authenticity. (Tr.
at 162, 190; at 411-12, 893).

94. The Maj danek disciplinary report (GX 4) bears
characteristics distinctive to German-created wartinme docunents
whi ch, taken in conjunction with the circunstances regarding
its creation, use, and discovery, denonstrate that it is what
it purports to be. (GX 55, 56; Tr. at 893-94).

95. The Maj danek disciplinary report (GX 4) is a
certified copy of an official record held in the Lithuanian
Central State Archives in Vilnius, Lithuania.

96. The “Erlinger” signature on the Maj danek disciplinary
report (GX 4) matches the “Erlinger” signatures on Governnment
Exhibits 44.9 and 44.10, 44.11, 44.12, 54, 55, and 63; Tr. at
70-73) .

97. Defects in the stanp used to make the inpression on
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t he Maj danek disciplinary report (GX 4) shows that the sane
stanp was used on Governnent Exhibit 55, another disciplinary
report of the sane date, housed at the Maj danek Museum (Tr. at

74-76, at 183, at 510-12).
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98. The green ink, violet pencil, and watermark on the
Maj danek disciplinary report (GX 4) match the green ink, violet
pencil, and watermark on Government Exhibit 55. (Tr. at 169,
171-72, 183).

99. There is no indication that the Majdanek disciplinary
report (GX 4) has been falsely dated or recently created or
made to look old, and it is consistent with having been created
in the 1940s. (Tr. 162, 190).

i Service at ©Mj danek

100. The Mj danek disciplinary report (GX 4) shows
that by January 18, 1943, while a nmenber of the Guard Forces
of the SS and Police Leader in Lublin District, Defendant was
serving as an arnmed guard at the concentration canp | ocated
near Lublin, comonly known as the M danek Concentration Canp.
(Tr. at 408-10, 435, 508-09).

101. Def endant was disciplined at M danek for
breaki ng quarantine. (Tr. at 9 (Deft's opening statenent that
the Iwan Denj anj uk who served the Germans was “disciplined by
canp | eaders”)), at 409, 508-09).

102. Thousands of Jews, Polish political prisoners,
Sovi et prisoners of war, gypsies, and others were confined at
Maj danek because they were considered "undesirable” in the Nazi

political lexicon. (Tr. at 505).
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103. Conditi ons at Maj danek were i nhumane, and the
prisoners there were subjected to physical and psychol ogi cal
abuse, including forced | abor and nurder. (GX 82; Tr. at 505-
06) .

104. The guards at Mj danek, including the Trawniki -
trai ned guards at the canp, were assigned as part of a rotation
whi ch guarded the prisoners and prevented them from escapi ng.
(GX 57; GX 82; Tr. at 507, 510, 515, 520).

105. Wi | e assigned to Maj danek, Defendant served as
an arnmed guard of prisoners, whom he prevented from escapi ng.
(Tr. at 518-20).

106. Wartime docunents and postwar statenents
corroborate the authenticity and reliability of the Maj danek
di sciplinary report (GX 4).

107. Warti me docunents place one of the other nen
named on the Maj danek disciplinary report (GX 4), Zaki
Tuktarov, identification no. 1730, within the Trawni ki system
and after the war, Tuktarov admtted his service at Mj danek.
(GX 82; Tr. at 510, 518).

108. The Mj danek disciplinary report (GX 4) was
signed by Hermann Erlinger. Wartime docunents show t hat
Her mann Erlinger was an SS sergeant who had been assigned to

Maj danek with a detachnment of Trawniki-trained guards. (GX 54-
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55; Tr.

at 409,

508, 869-70).

23



109. Warti me docunments show that Trawniki-trained
guards were violating quarantine at Mjdanek. (GX 55-56; Tr.
at 510- 14).

110. Def endant returned from Maj danek to Trawni ki
Trai ning Canp by March 26, 1943. (GX 5; Tr. at 520-21).

D. SS Speci al Det achment Sobi bor

i &overnnment Exhibit 5 Identifies Defendant

111. Government Exhibit 5 is a transfer roster
showi ng the transfer of 80 nmen from Trawni ki Training Canp to
t he Sobi bor exterm nation canp on March 26, 1943. (Tr. at 412,
520- 21) .

112. Def endant is identified on the Sobibor transfer
roster (GX 5) at entry 30 by his name (“lwan Dem ani uk”), rank,
date of birth, place of birth, and the identification nunber
1393.

113. The “lwan Dem ani uk” identified at entry 30 on
t he Sobi bor transfer roster (GX 5) is the same Trawni ki -trained
guard identified on Service ldentity Pass No. 1393 (GX 3), as
t hey share the same name, date of birth, place of birth, and
I dentification nunmber.

ii. Governnment Exhibit 5 is an Authentic Wartinme
Docunent

114. The Sobi bor transfer roster (GX 5) is nmore than
twenty years old. (Tr. at 162, 190, at 412, 893).
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115. The Sobi bor transfer roster (GX 5) was found in
the archives of the fornmer K& in Mdscow, Russia, which is a
| ocati on where the docunent, if authentic, would |ikely be
found. (Tr. at 414-15, 893).

116. The Sobi bor transfer roster (GX 5) is in a
condition that raises no suspicion as to its authenticity. (Tr.
at 162, 190 at 415, 893).

117. The Sobi bor transfer roster (GX 5) bears
characteristics distinctive to German-created wartime docunents
whi ch, taken in conjunction with the circunstances regarding
its creation, use, and discovery, denonstrate that it is what
it purports to be. (GX 6; GX 64; Tr. at 893-94).

11 8. The Sobi bor transfer roster (GX 5) is a
certified copy of an official record held in the Archives of
t he Federal Security Service of the Russian Federation in
Moscow, Russi a.

| 19. There is no indication that the Sobi bor transfer
roster (GX 5) has been falsely dated or recently created or
made to look old, and it is consistent with having been created
in the 1940s. (Tr. at 162, 190).

120. The Sobi bor transfer roster (GX 5) was created
usi ng papers consistent with those in use during the early

1940s. (Tr. at 164).
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121. The Sobi bor transfer roster (GX 5) was created
using a typewiter available in Europe in the early 1940s. (Tr.
at 247-48).

122. There is no indication of significant textual
substitution or alteration on the Sobi bor transfer roster (GX
5). (Tr. at 250).

. Servi ce at Sobi bor

123. The Sobi bor transfer roster (GX 5) shows that
on or about March 26, 1943, while a nenber of the Guard Forces
of the SS and Police Leader in Lublin District, Defendant was
assigned to the “SS Speci al Detachnent Sobibor.” (Tr. at 412,
519-21) .

124. Service ldentity Pass No. 1393 (GX 3) shows that
Def endant began serving at the Sobi bor exterm nation canp no
| ater than March 27, 1943. (Tr. at 523-25)

125. Al t hough the Sobi bor transfer roster (GX 5)
lists a total of eighty-four nen, a notation at the top
i ndicates that the first four nmen listed did not actually go to
Sobi bor but stayed behind at Trawni ki. Defendant was not one
of these four nmen. (GX 5; Tr. at 521).

126. The service at Sobi bor of the nmen on the Sobi bor
roster (GX 5) who did go to the canp is extensively

corroborated by wartime docunentation and postwar statenents.
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(GX 35, GX 44.8, GX 45.7, GX 45.14, GX 60; Tr. at 521-36).

127. Sobi bor, Pol and, was an obscure village, wth
roughly 1,000 occupants during World War 1. (Tr. at 451, 572).

128. The Germans constructed in Sobi bor one of the
three exterm nation canmps for the express purpose of killing

Jews as part of Operation Reinhard. (Tr. at 470-72).

129. The exterm nation canp was a secret operation,
not well known during World War 1. (Tr. at 451).
130. When a transport arrived at the canp, all of the

Trawni ki -trai ned personnel were nobilized for guard duty. (GX
86; Tr. at 574-75).

131. The Trawni ki -trained guards assi gned to Sobi bor
met arriving transports of Jews, forcibly unl oaded the Jews
fromthe trains, conpelled themto disrobe, and drove theminto
gas chanbers where they were nurdered by asphyxiation with
carbon nonoxide. (GX 86; Tr. at 541-43, 574-75).

132. In serving at Sobi bor, Defendant contributed to
t he process by which thousands of Jews were nurdered by
asphyxiation with carbon nonoxi de.

133. The Trawni ki -trained guards assi gned to Sobi bor
al so guarded a small nunber of Jewi sh forced | aborers kept
alive to maintain the canp, dispose of the corpses, and process

t he possessions of those killed. The guards conpelled these
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prisoners to work, and prevented them from escaping. (GX 44.8,
GX 86; Tr. at 543).

134. Wi | e assigned to Sobi bor, Defendant guarded
Jewi sh forced | aborers, conpelled themto work, and prevented

t hem from escaping. (Tr. at 551).

135. Def endant returned from Sobi bor to Trawni ki by

Oct ober 1, 1943. (GX 6; Tr. at 549-50).

28



E. FIl ossenbiir g

i &overnnment Exhibits 6 through 9 ldentify

Def endant

136. Governnment Exhibit 6 is a transfer roster dated
Oct ober 1, 1943, docunenting the transfer of 140 men from
Trawni ki to Fl ossenblirg concentration canp. (Tr. at 415-16).

137. Def endant is identified on the Fl ossenblrg
transfer roster (GX 6) at entry 53 by his name (“Iwan
Dem anj uk”), rank, date of birth, place of birth, and the
I dentification nunmber 1393.

138. The “lwan Dem anjuk” identified at entry 53 on
t he Fl ossenblirg transfer roster (GX 6) is the sane Trawni ki -
trained guard identified on Service ldentity Pass No. 1393 (GX
3), as they share the sane nane, date of birth, place of birth,
and identification nunber.

139. Government Exhibit 7 is a Flossenbirg weapons
| og, dated April 1, 1944, docunenting the weapons issued to
guards at the canp. Page 69 of the weapons |og shows that
“Wachmann] Dem ani uk” had a rifle issued on October 8, 1943,
and page 25 shows that “Dem aniuk” of the “guard bl ock” had a
bayonet issued that sanme day. (Tr. at 419-21, 594).

140. The “Dem ani uk” identified in the weapons | og

(GX 7) is the sane Trawni ki-trained guard identified at entry

29



30 of the Flossenbirg transfer roster (GX 6), as the | og shows
that “Dem ani uk” received a rifle and bayonet at Fl ossenbirg
one week after the transfer roster shows him being assigned

t here.

141. Governnent Exhibit 8 is a daily duty roster from
Fl ossenblirg indicating that on October 4, 1944, *Denenj uk
1393,” was assigned to guard the Bunker Construction Detail at
the canp while armed with a rifle. (Tr. at 423-24).

142. The “Denenjuk 1393” listed on the Fl ossenblrg
daily duty roster (GX 8) is the same Trawni ki -trai ned guard
identified at entry 30 of the Flossenbirg transfer roster (GX
6), as both share the same Trawni ki identification nunber of
1393.

143. Government Exhibit 9 is an undated roster

listing 117 guards at Fl ossenblrg concentration canp. (Tr. at

428-29) .

144. Listed at entry 44 on the undated roster (GX 9)
I's Wachmann “Denenjuk,” identification nunmber 1393.

145. The “Denenjuk” identified at entry 44 on the

undated roster (GX 9) is the same Trawni ki-trained guard
identified at entry 30 of the Flossenbirg transfer roster (GX
6), as both share the same Trawni ki identification nunber of

1393. (Tr. at 430-31)
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146. Government Exhibit 9 contains a notation that
the man listed at entry 116, Ilja Baidin, had been killed on
Decenber 10, 1944. (Tr. at 602-603). It also lists as present
at Fl ossenbirg a nunmber of nen who were transferred away from
the main camp on January 15, 1945. (GX 39; Tr. at 604-05).
Therefore, Government Exhibit 9 was created sonetime between

Decenber 10, 1944 and January 15, 1945.

31



ii. Governnment Exhibits 6 through 9 are Authentic
Warti ne Docunents

147. The Government presented the originals of
Government Exhibits 6 through 9 for exam nation by the Court.

148. Governnment Exhibits 6 through 9 are nore than
twenty years old. (Tr. at 162, 190, at 415, 419, 423, 426, 430,
604- 05, 893).

149. Government Exhibit 6 was found in the archives
of the former KGB in Mdscow, Russia, which is a |ocation where
t he docunment, if authentic, would likely be found. (Tr. 414-15,
586, 893).

150. Government Exhibits 7 through 9 are held in
archives in Berlin, Germany, a |ocation where the docunents, if
authentic, would likely be found. (GX 7-9; Tr. at 422-23, 893).

151. Governnment Exhibits 6 through 9 are in
conditions that raise no suspicion as to their authenticity.
(GX 6-9); Tr. 415, 418, 423, 428, 431, 893).

| 52. Governnent Exhibits 6 through 9 bear
characteristics distinctive to German-created wartinme docunents
whi ch, taken in conjunction with the circunstances regarding
their creation, use, and discovery, denonstrate that they are
what they purport to be. (GX 5; GX 64; GX 68; Tr. at 893-94).

153. Governnment Exhibit 6 is a certified copy of an
official record held in the Archives of the Federal Security
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Service of the Russian Federation in Mdscow, Russia.

| 54. Government Exhibits 7 through 9 are certified
copies of official records held in the German Federal Archives
in Berlin, Germany.

155. There is no indication that Governnment Exhibits
6 through 9 have been falsely dated or recently created or made
to ook old, and they are consistent with having been created
in the 1940s. (Tr. 162, 190).

156. The sanme bl ack duplicating ink was used to
create Government Exhibits 6 and 64. (Tr. at 184).

157. The gray pencil entries on Government Exhibit 7
mat ch the pencil used to create Governnment Exhibit 55. (Tr. at
185) .

158. The typing on Government Exhibits 6, 8, and 9
was nade by typewriters available in Europe in the early 1940s.
(Tr. at 248-50).

159. There is no indication of significant textual
substitution or alteration on Government Exhibits 6, 8, and 9.
(Tr. at 250).

160. There is no indication that pages 25 and 69 of
Government Exhibit 7 were rempved or inserted, the thickness of
t hose pages matches surroundi ng pages, the printing inks on

t hose pages are found on surroundi ng pages, and the “Dem ani uk”
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entries on those pages were not subsequently added to the

docunent. (Tr. 186-87, 234).
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161. The “Skierka” signature on Government Exhibit 8
mat ches the “Skierka” signature on Government Exhibit 71 (Tr.
at 78).

P, Service at Fl ossenbiirg

162. On or about October 1, 1943, Defendant was
transferred from Trawni ki to Flossenbirg Concentration Canp,
where he becane a nenber of the SS Death’'s Head Battalion
Fl ossenblirg. (GX 6-9; GX 37; Tr. at 415, 575-76).

163. The service of the nen on the Fl ossenblrg roster
(GX 6) at the Flossenbirg Concentration Canp is extensively
corroborated by wartime docunentation and postwar statenents.
(GX 37; GX 67; GX 68; GX 77; GX 86; Defense Exhibit Bl).

164. The SS Death's Head Battalion Fl ossenblrg was
the guard formation responsi ble for guardi ng Fl ossenbirg
Concentration Canp. (GX 73; Tr. at 576-77, 583, 588).

165. Thousands of Jews, gypsies, Jehovah's W tnesses,
percei ved asocials, and other civilians were confined at
Fl ossenblirg on the basis of their race, religion, or national
origin. (GX 72, 73; Tr. at 579).

166. Conditions for the prisoners at Fl ossenbirg
Concentration Canp were i nhumane, and the prisoners there were
subj ected to physical and psychol ogi cal abuse, including forced

| abor and murder. (GX 72, 73; Tr. at 583, 586).
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167. The guards of the SS Death's Head Battalion
Fl ossenblrg participated in a guard rotation through which they
guarded the canmp’'s prisoners and prevented them from escapi ng.
(Tr. at 426-27, 584-86).

168. VWhil e a menmber of the SS Death’'s Head Battalion
Fl ossenblirg, Defendant served as an arned guard of prisoners,
whom he prevented from escaping. (GX 8; Tr. at 424-27, 584-86).

169. On Cctober 3, 1944, as part of the guard
rotation, Defendant was expressly assigned to guard prisoners
the follow ng day as part of the “Bunker Construction Detail”
at Flossenbirg. (GX 8; Tr. at 424-25).

170. The SS gave nenbers of the SS Death’'s Head
Battalion Flossenblrg blood-type tattoos under their |eft arns.
(GX 77, GX 86; Tr. at 589.

171. Def endant adm ts having received a bl ood-type
tattoo although he clains it was at Graz, Austria. GX 89 at
79-80; GX 92 at 1070-71, 1105; GX 98 at 6886-89, 6891, 6912-13,
6984, 7000-01, 7035-36, 7642).

172. VWhil e a menmber of the SS Death’'s Head Battalion
Fl ossenblirg, Defendant received a blood-type tattoo under his
left arm (GX 77; GX 86).

173. Def endant remai ned a nenber of the SS Death's

Head Battalion at Flossenbirg Concentration Canp until at | east
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Decenber 1944. (GX 9; GX 38-39; GX 46).
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1. Capture and Use of Governnent's Wartime Docunents

174. At the end of World War 11, the Soviet and
Anerican arm es seized German-created warti me docunents
abandoned by retreating and defeated Gernman forces. (Tr. at
408, 422-23).

175. The surviving records of Flossenbirg
Concentration Canp were seized by the United States Army when
it overran the territory in which the canp was |ocated. (Tr. at
422-423).

176. The surviving records of Trawni ki and Mj danek
were seized by the Soviet Arnmy when it overran the territories
in which the canps were |l ocated. (Tr. at 408).

177. Aneri can-sei zed German wartinme docunents were
used in postwar Nazi war crines investigations and trials,
after which they were held in United States custody until the
1960s. (Tr. at 422-23, 427-28, 796-97).

178. In the 1960s, the United States returned its
captured German wartime docunents to West Cermany, where they
have since been housed in the Gernman Bundesarchiv (Federal
Archives). (Tr. at 422-23, 427-28).

179. The Soviets used captured German warti me
docunents in investigations and trials of Soviet citizens who

were accused of collaborating with the Nazis. (GX 45. 3-45.4,
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45.6-45.7, 45.10-45.15, 45.17, 45.19-45.21, 45.25, 45.28,
45. 31-45. 33, 45.37-45.40; GX 60, 62; Tr. at 411, 414-15, 437,

606, 785).
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180. Sovi et authorities sent German wartinme docunents
to the regional prosecutors who were handling these
i nvestigations and trials. (Tr. at 411).

181. Many captured CGerman documents remain in the
regi onal archives of former Soviet states where they were sent
in connection with postwar investigations and trials. (Tr. at
411, 414-15, 437).

182. The German Bundesarchiv, the archives of the FSB
(former KGB) in Mdscow, and regional archives in former Soviet
territories are | ocations where authentic, captured German
wartime records would likely be found today. (Tr. at 408, 410-
411, 414, 418, 422; see also United States v. Kairys, 782 F.2d
1374, 1379-80 (7th Cir. 1986), cert. denied, 476 U.S. 1153
(1986); United States v. Szehinskyj, 104 F. Supp.2d 480, 489-90
(E.D. Pa. 2000), aff'd, 2002 W 15374 (3d Cir. Jan. 7, 2002);
United States v. Lileikis, 929 F. Supp. 31, 38 n.12 (D. Mass.
1996); United States v. Palciauskas, 559 F.Supp. 1294, 1296 n.2
(MD. Fla. 1983), aff'd, 734 F.2d 625 (11th Cir. 1984); United
States v. Kwoczak, No. 97-5632-ALL (E.D. Pa. July 19, 2000),
Tr. at 5.

183. The Government arranged for the defense team and
forensic experts to exam ne the originals of Government
Exhi bits 3 through 9 and all conparison sanples in the United
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States, in Mdscow, Russia, and in Berlin, Germany. (Tr. at 35,
81, at 160, 162, at 243, 251-52.)

1. Recol | ections of Forner Trawni ki-Trai ned Guards

A. | gnat Dani | chenko

184. | gnat Dani | chenko was a Trawni ki -trai ned guard
at Sobi bor and Fl ossenbirg. (GX 5-6; GX 35-38; GX 45.7; GX 77;
GX 86; GX 87).

185. Dani | chenko recalled Defendant as a guard at

Sobi bor and Fl ossenbirg. (GX 77; GX 86; GX 87).

186. Dani | chenko identified photographs of Defendant.
(GX 87).
187. Dani | chenko recal |l ed that Defendant received an

SS bl ood type tattoo while in German service. (GX 77; GX 86).
188. Thirty-four years after the war, Danil chenko
estimated the difference in height between hinself and
Def endant as approxi mately one inch. (GX 86).
189. The difference between the heights indicated for
Dani | chenko and for Defendant on their Trawni ki service passes
is approximately one inch. (GX 3; GX 45.7).

B. Il van | vchenko

190. I van Ivchenko was a Trawni ki -trai ned guard at
Sobi bor. (GX 5; GX 35; GX 77; Defense Exhibit B3).

191. Thirty-four years after the war, |vchenko picked

41



out a photograph of Defendant as that of a Trawniki-trained
guard whose face he knew but whose nanme and details of service
he could no | onger renenber. (Defense Exhibit B3).

C. Vasilij Litvinenko and the Derivative "lvan
(Andr eevi ch) Dem yvanj uk" Record (Defense Exhibit B2)

192. Def ense Exhibit B2 is an undated Sovi et document
bearing the nanme “lvan Demyanyuk” and the words “year of birth
1918-1919” and “Travni ki, Lyublin, L'vov,” while citing a
“statenent of Litvinenko” as the evident source.

193. Def ense Exhi bit B2 al so bears the patronym c
"Andreevich" and the information “1920, born, resident of the
vill age of Dubovye Makharintsy, Kazatin Rayon, Vinnitsa
Obl ast.” These entries were nade in a second handwriting.

194. The information in the first handwiting on
Def ense Exhi bit B2 purports to derive froman interrogation of
Vasilij Ni kiforovich Litvinenko, dated June 28, 1949 (Defense
Exhibit Bl'). 1In that interrogation, Litvinenko stated that he
recall ed an individual named |van Demyanyuk, whose patronymc
he did not know and whose date of birth he estimated to be
bet ween 1918 and 1920. According to Litvinenko, this person had
two false white-netal teeth in his upper jaw. Although
Li tvi nenko and Defendant served together at Trawni ki Training
Canp and Fl ossenbirg Concentration Camp (GX 6-7, 9); GX 37,

Li tvi nenko recounted instead that |van Demyanyuk served wth
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himat Trawni ki, in the Lublin Detachnment (a detachnment of
Trawni ki -trai ned guards guarding a forced | abor canmp in Lublin,
Tr. at 497-498, and at L‘'vov.

195. There is no evidence to substantiate Litvinenko's
statement that an Iwan Demyanyuk served in the Lublin
Det achnment or at L'vov, as recorded in Litvinenko’'s
interrogation from 1949 and copi ed onto Defense Exhibit B2.

196. Because Litvinenko's drinking during World War 11
reached the point where he sold his pants for vodka (GX 103),
hi s unsubstanti ated postwar recollection that an Ivan
Dem'yanyuk served in the Lublin Detachment and at L‘vov is not
significantly credible.

197. Litvi nenko’'s unsupported claimto have renenmbered
detailed information about the dental work of no fewer than
nine of the twenty-three people he named in his interrogation,

i ncluding Ivan Dem yanyuk, is not credible because if that many
peopl e actually had false white netal teeth, it would not have
been unusual enough to renenber.

198. Def endant has presented no evidence to show t hat
the annotation in the second handwiting on Defense Exhibit B2
supports his theory that Litvinenko was recalling Defendant s
cousin lvan.

199. If Litvinenko's statenment were reliable and
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referred to Defendant 's cousin Ivan, the information in that
statenment regarding the man's wartinme service and physi cal
attributes would be inconsistent with the information on those
subj ects contained in Governnent Exhibits 3 through 9, and

Def endant has presented no evidence that coul d reasonably

reconcil e that inconsistency.
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200. A menorandum created by the K@ in March 1969
states that |Ivan Demyanyuk, whose nanme energed from evi dence
in the Litvinenko case, could not be |ocated in his honmetown.
(Def ense Exhibit B17).

201. Def endant 's cousin lvan |lived in Dubovi
Makharyntsi fromthe m d-1950s until his death on January 8,
1970. (GX 101; Defense Exhibit B21).

V. The M staken ldentity/ldentity Theft Theory

202. The detailed information identifying Defendant
on Governnment Exhibits 3 through 9 shows that Defendant is not
the victimof nm staken identity.

203. The phot ograph of Defendant on Gover nnent
Exhi bit 3, which is original to the card and which was affi xed
at Trawni ki, shows that Defendant was not the victim of
identity theft.

204. The notation on Government Exhibit 3 that the
bearer had a scar on his back shows that Defendant was not the
victimof identity theft.

205. Def endant has provided no credi bl e evidence that
his cousin Ivan, or any other person, stole his identity.

206. Wi | e Defendant has presented evidence regarding
an individual who served at Trawni ki under a false nane

(Defense Exhibit B8), he has presented no evidence that the nan
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stole the identity of another person.

46



207. Def endant has presented no evidence that any
Trawni ki recruit stole the identity of a real person and served
t he Germans as that person.

208. Def endant has presented no evi dence that
bureaucratic error at Trawni ki resulted in any Trawni ki recruit
serving the Germans under a m staken identity.

V. The Forgery Theory

209. Def endant has presented no credi ble forensic or
ot her evidence that Government Exhibits 3 through 9 are other
t han what they purport to be.

210. Def endant has presented no credi bl e evidence
that any of Governnment Exhibits 3 through 9 was forged.

211. The investigative records of the forner KGB
di sprove the theory of forgery.

212. On March 12, 1948, a translator for the Soviet
Mnistry for State Security (MEB), predecessor of the KGB,
transl ated the contents of Service ldentity Pass No. 1393 (GX
3) directly onto the docunent itself. See GX 3, back cover,
dated March 12, 1948.

213. This MEB translator foll owed the sane procedure
wth at | east twenty-three other Trawni ki service passes. (GX
45. 3-45.4, 45.6-45.7, 45.10-45.15, 45.17, 45.19-45.21, 45. 25,

45. 28, 45.31-45.33, 45.37-45.40).

47



214. On August 31, 1948, the M3 distributed a want ed
list, classified “top secret,” throughout the Soviet Union,
with the names and identifying data of 100 suspected fornmer
Trawni ki -trai ned guards, including nanes and data clearly
derived from Governnent Exhibits 3 and 45.10. (GX 76, 76A).

215. The wanted |ist of August 31, 1948, establishes
that, as of that date, the Soviets had not devel oped their
i nvestigation of Iwan Denjanjuk, identification nunber 1393,
beyond the information in Governnment Exhibits 3, 5, and 6, as
t hey remai ned uncertain whether the man they were seeki ng had
been born in Zaporizhzhya or Vinnytsya Obl ast.

216. The fact that the Soviets created and circul ated
this wanted list shows that in 1948 they regarded the
under|lying captured German docunents to be authentic evidence
of the wanted man’'s wartinme activities, and were searching for
Def endant in the Soviet Union.

217. On July 29, 1952, the MGB distributed a second
“top secret” wanted |ist nam ng Defendant and containing the

sane particulars of service as Governnent Exhibits 76 and 76A.

(GX 79, 79A).
218. The second wanted |ist establishes that by July
29, 1952, the Soviets had still not |ocated |Iwan Denjanj uk,

identification nunber 1393, but their investigation of him had
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devel oped to the point of determning his origin in Vinnytsya
bl ast, as well as the nanmes and particulars of his parents and
si ster.

219. The second wanted |ist also includes a
reproducti on of Defendant 's phot ograph from Service ldentity
Pass No. 1393 (GX 3).

220. The fact that the Soviets created and circul ated
t he second wanted |list shows that in 1952 they continued to
regard the underlying captured German docunments as authentic,
and as reflecting Defendant's wartinme activities.

221. Nei t her wanted |ist contains any indication that
the Soviets were searching for Defendant on the basis of his
purported service in the Shandruk and VI asov arm es.

222. Def endant has presented no evidence that the
Soviets were aware that Defendant was alive or living in the
United States before 1956. (Defense Exhibit F9)

223. Def endant has presented no evidence to show t hat
t he Soviets ever forged docunents to franme him

224. Def endant has offered no evidence to show t hat
the Soviets know ngly relied on forged docunents as the basis
of their own internal “top secret” wanted |ists.

225. Def endant has offered no evidence to show why

t he Soviets made no use of their purported forgeries until the
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1970s when Governnment Exhibit 3 was first disclosed, while
keepi ng addi tional evidence against himsecret until after
their reginme had col |l apsed.

226. There is no evidence that the Soviets ever
forged or altered docunments to inplicate any American for Nazi-
era crinmes. (Tr. at 437-38 (Sydnor), 959 (Menning)); see also
United States v. Szehi nskyj, 104 F. Supp.2d at 490 (no evidence
t he Sovients ever falsified a docunent to inplicate a Ukrainian
living in North Anerica); United States v. Stel nokas, No. 92-
3440, 1995 W. 464264, at *8 (E.D. Pa. Aug. 2, 1995), aff'd, 100
F.3d 302 (3d Cir. 1997), cert. denied, 520 U.S. 1242 (1997).

227. Def endant testified in 1981 (Trial Testinony
March 4, 1981 - GX 92) that he arrived in Heuberg in 1944 when
it was snowing, so it was probably in Decenber 1944 if he is to
be believed. He clainms he was to becone part of a pro-Gernman
arny under a General Vlasov. At other tinmes Defendant clainmed
to have arrived at Heuberg at the end of 1943 or begi nning of
1944 (1984 trial testinony) or spring or summer 1944 (1987
trial testinony). The governnment clains these earlier dates
are historically inpossible because Vlasov's arny did not begin
to formuntil January 1945. However, defendant introduced
evi dence which the Court is inclined to credit that Vlasov's

army may very well have been in various stages of formation
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even during 1944 (1990 statenent of Josephina Dolle). But even
if this is so, Defendant's first trial testinony was that he
arrived in Heuberg in Decenber 1944 or January 1945, and the
Court is inclined to believe this testinony over defendant's
| at er versions.

228. Even if defendant's clainms regarding his
purported service in Heuberg are credible, they do not explain
hi s whereabouts prior to Decenmber 1944.

VI, Defendant's Inmmgration to the United States

229. In 1948, Congress enacted the Displaced Persons
Act, Pub. L. No. 80-774, ch. 647, 62 Stat. 1009, as anended,
June 16, 1950, Pub. L. No. 81-555, 64 Stat. 219 (“DPA"), to
assi st European refugees rendered honel ess by the war to
em grate to the United States. See Fedorenko v. United States,
449 U.S. 490, 496-97 (1981).

A. | nt ernati onal Refugee Organi zation

230. The United States Displaced Persons Comm ssion
(“DPC’) adm nistered the DPA and deterni ned whether applicants
were eligible for displaced person status under the DPA. (Tr.
at 901).

231. Before applicants could apply to the DPC for
eligibility deternm nations, the DPA required that they first

seek and obtain certification fromthe International Refugee
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Organi zation (“I1RO) that they were displaced persons and “of
concern” to the 1RO by virtue of their wartime and postwar

experiences, as defined in Annex |I of the I RO Constitution. See
DPA, 810, 62 Stat. 1013; United States v. Kowal chuk, 773 F.2d
488, 492-94 (3d Cir. 1985) (en banc), cert. denied, 475 U S
1012 (1986) (GX 90 at 9-10, 34-35; Tr. at 903-04).

232. Persons who had “assisted the eneny in
persecuting civil popul ations of countries, Menbers of the

Uni ted Nations were not “of concern” to the I RO Annex
I, Part 11, Section 2(a), reprinted in 62 Stat. 3037 at 3051-52
(1948). (GX 90 at 15-17, 20-21 (Tr. at 929-33) and Exhibit 1
thereto, at 151)).

233. An applicant who served as an arnmed guard of
civilians inprisoned at the Trawni ki Labor Canp, the M danek
concentration canp, the Sobi bor exterm nation canp, or the
Fl ossenblirg Concentration Canmp woul d not have been “of concern”
to the 1RO and, therefore, would have been ineligible for IRO
assi st ance.

(GX 90 at 34-35 (Tr. at 936-37)).

234. To apply for 1RO services, an applicant would

provide information specified on an Application for Assistance

Questionnaire to the PCIRO, which requested persona

i nformation including name, place of birth, famly unit,
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i nformation regardi ng when and how the applicant came into
Germany, places the applicant had lived in Germany, the type of
identity documents the applicant possessed, schooling and
general health questions. (GX 90 at 23 (Tr. at 933), and
Exhibit 2 thereto; GX 1.5).

235. The Application for Assistance form al so
requested i nformati on about an applicant ‘s wartine whereabouts
and activities in detail. (GX 90 at 22-23 (Tr. at 934) and
Exhi bit 2 thereto; GX. 105).

236. I nformati on on the Application for Assistance
form was obtained fromthe applicant. (GX 90 at 23-24 (Tr. at
933-34)).

237. Applicants were interviewed and the Application
was conpleted with information supplied by the applicant. (GX
90 at 23-24 (Tr. at 933-34)).

238. If an applicant disclosed any information during
the interview which raised any suspicion regarding eligibility,
further investigation would be conducted. (GX 90 at 24-27).

239. Determ nations of eligibility were made by | RO
eligibility officers. (GX 90 at 9).

240. The major duty of eligibility officers was to
determ ne

whet her an applicant was eligible for I RO assi stance. (GX 90 at

53



9).

241. It was an applicant ‘s burden to establish that he
was “of concern” to the 1RO and eligible for displaced person
status. An I RO determ nation of eligibility was a prerequisite
to resettlenment in the United States under the DPA. (GX 90,
Exhibit 1 thereto at 6).

242. An applicant who obtained IRO certification
could then apply to the DPC. See Kowachuk, 773 F.2d at 492. (GX
90 at 34-35; Tr. at 906 ).

243. Bet ween 1947 and 1948, the | RO created a Manual
for Eligibility Oficers to be used by RO eligibility officers
to achieve uniformty in eligibility determ nations. (GX 90 at
20- 22, 110).

244, In March 1948, Defendant submitted an
“Application for Assistance” to the Preparatory Commi ssion of
the International Refugee Organization (PCIRO. (GX 1.5).

245. In his Application for Assistance, Defendant
falsely represented his enploynent and residences from 1942 to
1944, stating that from April 1937 to January 1943 he was a
driver in “Sobibor, Chexm Poland,” that from January 1943 to
Oct ober 1944 he was a worker for the Port of Pilau, Germany,
and that from October 1944 to May 1945 he was a worker in

Muni ch, Germany. (GX 1.5).
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246. Def endant denies that he was ever present in the
vill age of Sobi bor, Poland. (GX 85 at 28, 57; GX 89 at 38-39;
GX 92 at 1085).

247. Def endant ‘s various and inconsistent explanations
regardi ng the reason he wote “Sobi bor, Chelm Poland” on his
PCI RO application are not credible. GX 89 at 38-39 (asked
anot her di splaced person for a “Polish residence and they
suggested Sobi bor”); GX 93.2 at 85-88 (“I | ooked at the map and

| did find a location called Sobibor,” and “I | ooked by

mysel f”); GX 93.2 at 85-88 (the place he found m ght have been
Sanbor in Eastern Galicia, but the official helping himfill
out his forms erroneously wote it as “Sobibor”); GX 98 at
6923- 24, 7482-83 (Defendant and sone friends then | ooked on a
map and found “Sonbor,” which he reported to a secretary).

248. In his Application for Assistance, Defendant
conceal ed that he served with the Guard Forces of the SS and
Police Leader in Lublin District at the Trawni ki, Mj danek, and
Sobi bor canps, and the SS Death's Head Battalion at Fl ossenbirg

Concentration Canp, from 1942 to 1944. (GX 1.5).

B. Di spl aced Persons Commi ssi on Fi nal Report

249. I n October 1950, Defendant sought a
determ nation fromthe DPC that he was a Di splaced Person as

defined in the DPA, and therefore eligible to immgrate to the
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United States under the DPA. (GX 2.1; Tr. at 912).

250. The DPA required that applicants undergo a
background investigation. See DPA, 8§ 10, 62 Stat. 1013; United
States v. Palciauskas, 734 F.2d 625, 626 (11th Cir. 1984); (Tr.
at 907).

251. Generally, DPC Case Analysts did not interview
the applicants, but referred cases to the United States Arny
Counter Intelligence Corps (CIC) to conduct further
i nvestigation and interview applicants. See Pal ci auskas, 734
F.2d at 626; United States v. Leprich, 666 F.Supp. 967, 970
(E.D. Mch. 1987); 13 Fed. Reg. 5821 (October 6, 1948),
reprinted at 8 C.F. R 700.7(b); Executive Order 10003;
Executive Order 10131, 15 Fed. Reg. 3859 (June 17, 1950)
(superseding E.O. 10003)); (Tr. at 907-09).

252. In conducting its investigation, the CIC’'s
primary source of information was the applicant hinself, and
the CIC investigator would personally interview the applicant,
under oath, with a transl ator capable of conmunicating in the
applicant 's native |anguage, if necessary. Leprich, 666 F.Supp.

at 970.
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253. As part of the DPCs eligibility review process,
standard procedure called for DPC Case Analysts to review the
file of an applicant, which included information provided by
the applicant as well as IRO materials and information received
fromthe CIC and other agencies. (Tr. at 910).

254. After receiving a report fromthe CIC and
reviewing the information contained in an applicant s file, DPC
Case Anal ysts prepared a report of their findings regarding
each applicant relying on such information. (Tr. at 910).

255. Under Section 13 of the DPA, an applicant who
advocat ed or assisted in the persecution of any person because
of race, religion, or national origin was ineligible for
adm ssion to the United States. (DPA, 8 13, 64 Stat. 219, 227);
(Tr. at 917-18).

256. Under Section 13 of the DPA, a nenber of, or a
participant in, a novenent hostile to the United States or to
the form of Government of the United States, was ineligible for
adm ssion to the United States. (DPA, 8 13, 64 Stat, at 227);
(Tr. at 919-20).

257. Section 10 of the DPA, 62 Stat. 1013, provided,
“Any person who shall willfully make a m srepresentation for
the purpose of gaining adm ssion into the United States as an

eligible displaced person shall thereafter not be adm ssible
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into the United States.” (Tr. at 913-14).
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258. If in 1950 an applicant stated that he had
m srepresented his wartime whereabouts and activities out of a
fear of repatriation, DPC Analyst Curry would not have believed
him (Tr. at 917); see Fedorenko v. United States, 449 U. S. at
508 n.26 (1981).

259. Applicants bore the burden of proof in
establishing their eligibility as displaced persons under the
DPA. (DPA 8§ 10, 63 Stat. 1013).

260. The DPC generally did not duplicate the CIC's
work by interview ng the applicants again, but relied on the
information contained in the CIC report and the I RO materi al s.
See United States v. Gsidach, 513 F. Supp. 51, 101 (E.D. Pa.
1981). (Tr. at 909).

261. The information in the “Hi story” section of the
DPC Fi nal Report was reported from docunentation received from
the IRO. (Tr. at 913).

262. DPC Case Analyst Leo Curry was the DPC official
who consi dered Defendant ‘s application for displaced person
status. (GX 2.1).

263. I f DPC Case Analyst Curry had | earned that an
applicant had served as a guard at a Nazi concentration or
exterm nation canp, or in the Guard Forces or the SS Death's

Head Battalion Fl ossenbirg during World War I, M. Curry woul d

59



have found such an applicant ineligible for displaced person
status for assisting in the persecution of civilians within the
meani ng of Section 13 of the DPA. (Tr. at 918-21).

264. I f DPC Case Analyst Curry had | earned that an
applicant had served as a guard at a Nazi concentration or
exterm nation canp, or in the Guard Forces or the SS Death's
Head Battalion Fl ossenblirg during World War I, M. Curry would
have found such an applicant ineligible for displaced person
status for being a nenmber of or participant in a novenent
hostile to the United States within the neaning of Section 13
of the DPA. (Tr. at 919-21).

265. In seeking a determ nation that he was an
el igible displaced person, Defendant m srepresented his
enpl oynment and residences from 1942 to 1944, stating that he
wor ked on a farmin Sobibor, Poland, from 1936 to Septenber
1943, that he worked at the harbor at Danzig from Septenber
1943 until May 1944, and that he was a railway worker in
Muni ch, Germany, from May 1944 to May 1945. (GX 2.1).

266. In seeking a determ nation that he was an
el i gi bl e Di spl aced Person, Defendant conceal ed that he served
with the Guard Forces of the SS and Police Leader in Lublin
District at Trawni ki, Okzow, Majdanek, and Sobi bor, and the SS

Deat h's Head Battalion at Flossenblirg Concentration Canmp from
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1942 to 1944.

(GX 2.1).
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267. The DPC Fi nal Report indicates that Defendant at
no point informed the CIC or DPC that he was a prisoner of war,
lived in Graz or Heuberg, or served as a menber of Shandruk-’s
Arny or Vlasov's Arny, as he now claims. (GX 2.1; Tr. at 908-
10) .

268. I f DPC Case Analyst Curry had | earned that an
applicant had willfully m srepresented his warti me whereabouts
and activities, M. Curry would have found the applicant
i neligible for displaced persons status under the DPA (Tr. at
914- 15) .

269. In October 1950, relying upon Defendant's
representati ons, DPC Case Analyst Curry certified that
Def endant was an eligible displaced person. (GX 2.1).

270. Certification by the DPC was a prerequisite to
consideration for a visa in 1951. (GX 91 at 843-44; Tr. at
911).

C. Vi sa Application

271. On Decenber 27, 1951, Defendant filed an
Application for Immgration Visa and Alien Registration with
the American Consulate in Stuttgart, Germany, to obtain a non-
quota inmm gration visa to the United States under the DPA. (GX
2.2; GX 91 at 851).

272. The duties of a United States Vice Consu
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serving in Germany in 1951 included the issuance or rejection
of immigration visas to applicants including displaced persons
who sought to enter the United States under the Displaced

Persons Act of 1948. (GX 91 at 842-43 (Tr. at 941-42)).

63



273. Vi ce Consul s made i ndependent determn nations
under the DPA and other inmm gration |aws as to whether an
applicant was eligible for a visa. (GX 91 at 844-46 (Tr. at
944- 45)) .

274. In connection with his imm gration application,
Def endant was interviewed by U S. Vice-Consul Harold Henrikson.
(GX 91 at 851 (Tr. at 943-44)).

275. If the applicant could not comrunicate in
English, an interpreter qualified in the native | anguage of the
appl i cant or other |anguage which the applicant spoke assisted
with the interview (GX 91 at 844-46 (Tr. at 941-45)).

276. M. Henrikson would review the entire visa
application with the applicant, asking the applicant questions
covering all of the entries nade on the visa application. (GX
91 at 847 (Tr. at 945)).

277. M. Henrikson al so asked applicants about their
wartime activities and their menbership in Nazi organizations,
and specifically questioned them about mlitary service if they
were of the right age. (GX 91 at 847-48 (Tr. at 945-46)).

278. M. Henrikson had the applicant swear to the
truth of the statements made in the witten visa application
and orally during the interview before issuing a visa. (GX 91

at 851 (Tr. at 943-44)).
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279. M. Henri kson would have denied a visa to an
applicant who lied on his visa application. (GX 91 at 849-50
(Tr. at 946-47)).

280. On his visa application, Defendant swore that he
resided in Sobibor, Poland, from 1936 to 1943, Pil au, Danzig,
from 1943 to Septenber 1944, and Munich, Germany, from
Septenber 1944 to May 1945. (GX 2.2).

281. Def endant adm ts that his sworn statenments on
his visa application about his residences and occupations from
1942 to 1945 were not true. (GX 88).

282. On his visa application, Defendant conceal ed
that he was a nenber of the Guard Forces at Trawni ki, Okzow,
Lublin, and Sobi bor, and of the SS Death’'s Head Battalion at
Fl ossenblirg, from 1942 to 1944. (GX 2.2).

283. I nformati on about Defendant 's wartinme service in
the SS Guard Forces at Trawni ki, Mj danek and Sobi bor, and in
the SS Death's Head Battalion at Flossenbirg, would have had a
natural tendency to influence the decision of M. Henrikson as
to whether to grant Defendant a visa. (GX 91 at 854-55 (Tr. at
948-49)).

284. Had Defendant told M. Henrikson the story he
tells today--that the information in the visa application was

incorrect, and that he was a nenber of Vlasov's Arny from 1944
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to 1945--M. Henrikson woul d not have approved Defendant ‘s
visa. (GX 91 at 855, 859-60 (Tr. at 946, 949)).

285. Based on Defendant 's representations, M.
Henri kson approved Defendant 's application for an inm grant
visa. (GX 91 at 851).

286. On the basis of that imm grant visa, Defendant
entered the United States at the Port of New York on or about
February 9, 1952. (GX 2.2).

D. Def endant's Naturalization

287. On August 12, 1958, Defendant signed and filed a
Petition for Naturalization with the United States | mr gration
and Naturalization Service and orally swore to the truth of the
i nformation he provided therein. (GX 2.4).

288. On Novenber 14, 1958, the United States District
Court for the Northern District of Ohio granted Defendant 's
Petition for Naturalization and issued him Certificate of
Nat ural i zati on No. 7997497. (GX 2.5).

289. On Novenber 14, 1958, Defendant |egally changed
his nanme from | wan Denjanjuk to John Denjanjuk. (GX 2.4, 2.5;
GX 85 at 3-4).

VI, O her Findi ngs of Fact

290. Any variation in the transliterated spelling of

Def endant ‘s nane on Governnent Exhibits 3 through 9 is
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insignificant, as the identification nunber, date of birth, and
pl ace of birth confirmthat all of the docunents refer to the
sanme i ndi vi dual

291. Def endant ‘s continued, paid service for the
Ger mans, spanning nore than two years, during which there is no
evi dence he attenpted to desert or seek discharge, was wlling.

292. The docunents |listed on Governnment Exhibits 104
and 105 are nore than twenty years old, found in | ocations
where, if authentic, they would |likely be, and are in such
conditions as to create no suspicion as to authenticity. (Tr.
at 893).

293. The docunents |isted on Governnment Exhibits 104
and 105, taken in conjunction with the circunstances under
whi ch they were discovered, used, and created, bear
characteristics distinctive to the types of materials they
purport to be. (Tr. at 893-94).

294. During the proceedi ngs agai nst Defendant in
Israel and the United States, Edward Ni shnic and John
Denj anj uk, Jr., have acted as Defendant's agents and/or
representatives. (Tr. at 1097-98 (statenent of defense
counsel); GX 107 at 15, 89-90, and 115-16 (defense counsel
obj ecting to questions to John Denjanjuk, Jr., on the grounds

of attorney-client privilege); GX 108 at 22-25 (defense counsel
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obj ecting to questions to Ed Ni shnic on the grounds of

attorney-client privilege)).
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CONCLUSI ONS OF LAW

1. This Court has jurisdiction over this matter and
venue i s proper pursuant to 28 U.S.C. 8§ 1345 (providing
district courts with original jurisdiction for civil actions
brought by the United States) and 8 U.S.C. § 1451(a) (providing
district courts with original jurisdiction for denaturalization
actions and establishing venue in district where def endant
resi des).

2. The Government nmust prove its case by evidence that
is clear, convincing, and unequivocal. Kungys v. United States,
485 U.S. 759, 772 (1988).

3. To establish that evidence is authentic, the
Government need only present “evidence sufficient to support a
finding that the matter in question is what the proponent
clainms.” Fed. R Evid. 901(a); see United States v. Koziy, 728
F.2d 1314, 1321 (11th Cir. 1984), cert. denied, 469 U S. 835
(1984). This burden is slight. Link v. Mercedes-Benz of North
America, Inc., 788 F.2d 918, 927 (3d Cir. 1986); see al so
United States v. Perez-Mntanez, 202 F.3d 434, 440 n.2 (1st
Cir. 2000) (Only a “‘reasonable likelihood’ that proffered
evidence is what it purports to be need be shown to
authenticate it”), cert. denied, 531 U S. 886 (2000); United

States v. Pluta, 176 F.3d 43, 49 (2d Cir. 1999) (“The burden of
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aut henti cati on does not require proo[f] . . . . beyond any
doubt that the evidence is what it purports to be.”), cert.
deni ed, 528 U.S. 906 (1999); Handallah v. Warlick, 935 F. Supp.
628, 631 n.5 (D.V.I. 1996) (burden of proof for authentication
I's “not heavy”); Transclean Corp. v. Bridgewood Services, Inc.,
101 F. Supp.2d 788, 799 (D. M nn. 2000) (burden for

authentication is “slight”); Pasquotank Action Council, Inc. v.
City of Virginia Beach, 909 F. Supp. 376, 384 (E.D. Va. 1995)
(“The burden of proof for authentication is slight.”); Siam
Nurmhong Products Co. Ltd. v. Eastinpex, 866 F.Supp. 445, 451

(N.D. Cal. 1994) (“The burden of proof for authentication of a
docunent is slight and circunmstantial evidence suffices.”).

4. “[T] here need only be a prima facie showing, to the

court, of authenticity, not a full argument on adm ssibility."

Threadgill v. Armstrong World I ndustries, Inc. 928 F.2d 1366,
1375 (3d Cir. 1991); see United States v. Black, 767 F.2d 1334,
1342 (9th Cir. 1985), cert. denied, 474 U S. 1022 (1985);
Uni t ed

States v. Jardina, 747 F.2d 945, 951 (5th Cir. 1984), cert.
denied, 470 U.S. 1058 (1985). This showi ng may be acconpli shed

with circunstantial evidence show ng that the docunent in

guestion is what it purports to be. See Fed. R Evid.
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901(b)(4); see also United States v. Reilly, 33 F.3d 1396, 1404
(3d Cir. 1994); United States v. Natale, 526 F.2d 1160, 1173
(2d Cir. 1975), cert. denied, 425 U S. 950 (1976).

5. The Governnent need not establish a chain of custody
for docunentary evidence to satisfy its burden of authenticity,
because docunents are non-fungi ble, and “unique, identifiable,
and relatively resistant to change.” Tr. at 80 (Epstein) (chain
of custody less inportant than other forensic evidence because
no risk of contam nation), at 235-36 (Stewart) (chain of
custody “immaterial in a case like this”); 5 Winstein's
Evi dence,

1 901.02[ 3], at 901-15; United States v. Hunmphrey, 208 F.3d
1190, 1204-05 (10th Cir. 2000) (unlike drugs, which are
fungi bl e, docunents are unique and relatively resistant to
change, and thus do not need a perfect chain of custody);
United States v. Hernandez-Herrera, 952 F.2d 342, 344 (10th
Cir. 1991) (applying analysis to INS forns); United States v.
Skel l ey, 501 F.2d 447, 451 (7th Cir. 1974) (counterfeit noney),
cert. denied, 419 U.S. 1051 (1974); United States v. Le Pera,
443 F.2d 810, 813 (9th Cir. 1971) (counterfeit notes), cert.
deni ed, 404 U.S. 958 (1971).

6. Chai n of custody need not be shown to establish that
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docunments are authentic under the ancient docunents rule. See,
e.g., United States v. Stelnokas, 100 F.3d 302, 312 (3d Cir.
1996); United States v. Kairys, 782 F.2d at 1379.

7. The Governnent has nmet its burden of proving the
authenticity of exhibits 1-9, 42, 44-57, 60, 62-73, 76-77, 79-
80, 82-83, 86-87 and 103 as ancient documents within the
meani ng of Federal Rule of Evidence 901(b)(8). See, e.g.,
United States v. Hajda, 135 F.3d 439, 444 (7th Cir. 1998)
(authenticating captured German wartine records as anci ent
docunents); see also Stel nokas, 100 F.3d at 312; Kairys, 782
F.2d at 1379-80; United States v. Szehinskyj, 104 F. Supp.2d at
490; United States v. Lileikis,

929 F. Supp. at 38; United States v. Schiffer, 831 F. Supp. 1166,
1193 n.23 (E.D. Pa. 1993) aff'd, 31 F.3d 1175 (3d Cir. 1994);
United States v. Pal ciauskas, 559 F. Supp. at 1296, aff'd, 734
F.2d 625 (11th Cir. 1984); Koziy, 728 F.2d at 1322 (uphol di ng
adm ssibility of Ukrainian police forms under ancient docunment
exception to hearsay rule).

8. Government Exhibits 1-9, 42, 44-57, 60, 62-73, 76-77,
79- 80, 82-83, 86-87 and 103 are adm ssible under Fed. R Evid.
803(16), the ancient docunents exception to the hearsay rule.

See, e.g., Stelnokas, 100 F.2d at 311-13 (wartinme records found
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in Lithuanian (former Soviet) archives authentic and adm ssi bl e
under anci ent docunments rule); Schiffer, 831 F. Supp. at 1171,
1194 (mlitary records). See also Koziy, 728 F.2d at 1322.

9. Al t hough the postwar statenents (Government Exhibits
71, 77, 82, 103) were prepared by governnent officials, the
persons providing the statenents signed and adopted them thus
forecl osi ng any “doubl e hearsay” issue under Fed. R Evid. 805.
See Haj da,

135 F. 3d at 444.

10. Governnent 's Exhibits 1-9, 42, 44.1-44.8, 44.10-

44. 11, 45.1-45.28, 45.30-45.31, 45.33-45.42, 54, 56, 60, 62-65,
67-68A, 76-77, 79-80, 83, and 102-03 are fully certified and/or
were presented to the Court in the original. Therefore, they
are self-authenticating as Foreign Public Docunents under Fed.
R. Evid. 902(3) and 902(4) and Fed. R Civ. P. 44(a).

11. Governnment 's Exhibits 42, 49-53, 65, and 70-73 are
certified copies of public records held in the National
Archives in Coll ege Park, Maryland, and are thus self-
authenticating as certified copies of public records under Fed.
R. Evid. 902(3) and 902(4).

12. Government Exhibits 1-9, 42, 44-57, 60, 62-70, 72-73,
76- 76A, 79-80, and 83 are adm ssi ble as records of governnent al

of fices or agencies, setting forth the activities of the office
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or agency, or matters observed pursuant to duty inposed by |aw
as to which matters there was a duty to report, or factua
findings resulting froman investigati on nmade pursuant to
authority granted by |law. See Fed. R Evid. 803(8); Szehinskyj,
104 F. Supp. 2d at 491-92; Pal ci auskas, 559 F. Supp. at 1296 n. 3.

13. The Governnent has nmet its burden of proving the
authenticity of exhibits 1-9, 42, 44-57, 60, 62-73, 76-77, 79-
80, 82-83, and 103, as they possess “distinctive
characteristics” which confirmthat they are, indeed, what they
purport to be. See Fed. R Evid. 901(b)(4); see also Reilly, 33
F.3d at 1404; United States v. Helnmel, 769 F.2d 1306, 1312 (8th
Cir. 1985); Natale,

526 F.2d at 1173.

14. The Governnent has nmet its burden of proving the
authenticity of exhibits 3-9 through conparisons with other
aut henti cated docunents by experts G deon Epstein, Larry
Stewart, Tom Smth, and Dr. Charles W Sydnor, Jr. See Fed. R
Evi d. 901(b)(3).

15. The Governnent has met its burden of proving the
authenticity of exhibits 2-9, 42-47, 54-65, 67-68, 71-73, 76-
77, 79-83, and 103, as the testinony of G deon Epstein, Larry
Stewart, Tom Smth, Dr. Bruce Menning, Leo Curry, and Dr.

Charles W Sydnor, Jr., provides an adequate scientific and
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hi storical foundation fromwhich this Court *“could
legitimately infer that the evidence is what the [ Governnent]
claims it to be” under Fed. R Evid. 901(a), 901(b)(1) and
901(b)(3). In re Japanese El ectronic Products Antitrust
Litigation, 723 F.2d 238, 285

(3d Cir. 1983), rev'd on other grounds, 475 U S. 574 (1986);
see Koziy, 728 F.2d at 1321 (testinmony by a historian who had
seen other simlar docunments and by a forensic docunent

exam ner who stated that the documents were not executed after
their respective dates).

16. The Governnent has nmet its burden of proving the
authenticity of exhibits 10-19, 21, 23-27, 31-33, 104-05, and
110-14, as the testinmony of G deon Epstein, Larry Stewart, Tom
Smith, Dr. Bruce Menning, Leo Curry, and Dr. Charles W Sydnor,
Jr., provides an adequate scientific and historical foundation
fromwhich this Court could legitimately infer that the
evi dence is what the Governnent clains it to be under Fed. R

Evid. 901(b)(1).
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17. CGovernnent 's Exhibits 34-35 and 37-40 are adm ssible
as summary exhibits pursuant to Fed. R Evid. 1006.
Governnent 's Exhibit 36 is adm ssible as a pedagogi ¢ summary of
evi dence already admtted. United States v. Bray, 139 F.3d
1104, 1111
(6th Cir. 1998); United States v. Scales, 594 F.2d 558, 563
(6th Cir. 1978), cert. denied, 441 U. S. 946 (1979).

18. Defendant has admtted the authenticity of Governnent
Exhibit 1.3 and 1.5, and accordingly the renmai nder of
Government Exhibit 1 is adm ssible under Fed. R Evid. 106.

19. Defendant has admtted the authenticity of Governnent
Exhibits 2.2, 2.3, and 2.4, and accordingly the remai nder of
Government Exhibit 2 is adm ssible under Fed. R Evid. 106.

20. CGovernment Exhibit 88 is Defendant 's Answers to
Plaintiff’'s Request for Adm ssion, filed with the court on or
about January 14, 1980, and is adm ssi ble under Fed. R Evid.
901(b) (7), 902(4), 801(d)(2), and 803(8).

21. CGovernnment Exhibits 89, 92, 93, 98, and 100 are prior
statements of Defendant and are adm ssible under Fed. R Evid.
901(b)(7), 902(4), 801(d)(2), and 803(8).

22. Governnent Exhibits 90-91 have been previously
admtted by this Court under Fed. R Evid. 804(b)(1).

23. Governnent Exhibits 76, 76A, 79, and 79A are not

76



offered for the truth of the matters asserted therein regarding
Def endant 's wartime service, but to show that the KGB did not
forge docunents to inplicate Defendant, as it already possessed
the Trawni ki service identity pass (Governnent Exhibit 3) and
Fl ossenblirg transfer roster (Government Exhibit 6) by 1948,

that the KGB was not | ooking for Defendant based on service in
Shandruk's or Vlasov’'s Arny, and that the KGB was not | ooking
for Defendant 's cousin as the Iwan Denjanj uk assigned Trawni ki

i dentification nunber 1393.

24. Governnment Exhibit 101, the letter fromthe Ukrainian
procuracy, satisfies Fed. R Evid. 901(b)(7) and 803(6),

803(7), and 803(10) regarding the mlitary records of Defendant
and the | ack thereof for |van Andreevi ch Denjanj uk.

25. Governnment Exhibit 102, the birth record for I|van
Andr eevi ch Denj anj uk, satisfies Fed. R Evid. 901(b)(7) and
803(9) .

26. CGovernment Exhibit 106, the article “Punishment WII
Conme,” satisfies Fed. R Evid. 902(6), and is not offered for
the truth of the matters asserted therein, but to show that
Def endant was aware as of 1977 that Ignat Danil chenko cl ai med
Def endant served at Sobi bor and Fl ossenblrg, eight years before
Dani | chenko di ed.

27. Governnent Exhibits 107 (deposition of John
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Demnj anj uk, Jr.) and 108 (deposition of Edward Ni shnic) satisfy
Fed. R Evid. 801(d)(2) as adm ssions of representatives of a
party-opponent, and contain adm ssions Defendant hinself made
to his famly. See Berlin v. Celotex Corp., 912 F.2d 465, 1990
WL 125360 at *2
(6th Cir. Aug. 29, 1990); Hanson v. Waller, 888 F.2d 806, 814
(11th Cir. 1989); United States v. Da Silva, 725 F.2d 828, 831-
832 (2d Cir. 1983) (interpreter); see also GX 107 at 15, 89-90,
115-16, and Tr. at 1097-98 (defense counsel objecting to
questions to John Denjanjuk, Jr., on the grounds of attorney-
client privilege); GX 108 at 22-25 (defense counsel objecting
to questions to Ed Nishnic on the grounds of attorney-client
privilege).

28. Governnent Exhibit 109 (deposition of Dobrowol skyj)
satisfies Fed. R Civ. P. 32(a)(3) and Fed. R Evid. 804(b)(1).

29. Governnent Exhibits 110 through 114 (expert reports
of Dr. Menning and Dr. Sydnor) satisfy Fed. R Evid.
801(d)(1)(B) (prior consistent statenments), and the entire
reports are adm ssible under Fed. R Evid. 106. See Engebretsen
v. Fairchild Aircraft Corp., 21 F.3d 721, 729-30 (6th Cir.
1994) (i npeachnent of an expert through expert report entitles
opposing party to introduce other statements in the report to

rebut the charge of inconsistency and bias,” and whol e report
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is adnmi ssi bl e under Rul e of Conpleteness, Fed. R Evid. 106).

30. A prospective citizen nmust strictly conply with al
congressionally inposed prerequisites to the acquisition of
citizenship. United States v. Dailide, 227 F.3d 385, 389 (6th
Cir. 2000); see also Fedorenko v. United States, 449 U S. at
506 (1981) (“there nust be strict conpliance with all the
congressionally inposed prerequisites to the acquisition of
citizenship”).

31. Where there has not been “strict conpliance” with al
congressionally inposed prerequisites to the acquisition of
citizenship, naturalization is illegally procured. See
Fedorenko, 449 U.S. at 505-06; Dailide, 227 F.3d at 389.

32. Where naturalization is “illegally procured,” a grant
of citizenship nust be revoked. 8 U S.C. 8§ 1451(a); Fedorenko,
449 U.S. at 506; Dailide, 227 F.3d at 389..

33. As a prerequisite to obtaining naturalization, an
I ndi vi dual nust have entered the United States under a valid
visa. See, e.g., Fedorenko, 449 U S. at 514-15; see also 8
U S C
§ 1427(a)(1).

34. To neet its burden, the Government need not present
adm ssions by a defendant or testinony fromlive w tnesses who

confirm a defendant 's Nazi service. See, e.g., Hamer v.
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I.N.S., 195 F.3d 836, 843 (6th Cir. 1999) (finding assistance

i n persecution under the Holtzman Amendnent, 8 U S.C.

8 1182(a)(3)(E), in the absence of adm ssions or fact w tness
testinony), cert. denied, 528 U. S. 1191 (2000); United States
v. Szehinskyj, 104 F. Supp.2d at 494 (finding that defendant
assisted in persecution despite lack of “live evidence”);
United States v. Baumann, 764 F.Supp. 1335 (E.D. Ws. 1991)
(finding that Baumann “acqui esced in activities or conduct
contrary to civilization and human decency” on behal f of the
Axis countries during World War Il under 22 C.F. R 88 53.32-33
(1949) in the absence of adni ssions or fact w tness testinony),
aff 'd, 958 F.2d 374 (7th Cr. 1992), cert. denied, 506 U S. 831
(1992); United States v. Tittjung,

753 F. Supp. 251, 256 (E.D. Ws. 1990) (finding assistance in
persecution based on Nazi wartinme docunents), aff'd, 948 F.2d
1292 (7th Cir. 1991), cert. denied, 505 U S. 333 (1992).

35. An individual seeking to enter the United States
under the Displaced Persons Act of 1948, Pub. L. No. 80-774,
ch. 647,

62 Stat. 1009, as anmended, June 16, 1950, Pub. L. No. 81-555,
64 Stat. 219 (“DPA”), first had to be deened “of concern” to
the International Refugee Organization (“IRO"). Tr. at 559
(reading into record Defendant 's Responses to Plaintiff's Third

80



Requests for Adni ssions, No. 3); Tr. at 904 (Curry) (applicant
must first be determ ned “of concern” to |IRO).

36. Annex |, Part Il of the RO Constitution identified
certain categories of persons who were not “the concern” of the
| RO, including, “Any . . . persons who can be shown: (a) to
have assisted the eneny in persecuting civil popul ati ons of
countries . . ." (62 Stat. 3051, 3052) Tr. at 560 (reading into
record Defendant ‘s Responses to Plaintiff's Third Requests for
Adm ssions, No. 6); Tr. at 906 (Curry) (agreeing that applicant
who assisted Nazis in persecution of civilians would not have
been “of concern” to IRO; Tr. at 936 (Segat) (assisting eneny
i n persecution “would nmake [applicant] prima facie ineligible”
under | RO Constitution); see also United States v. Koreh, 59
F.3d 431, 438 (3d Cir. 1995).

37. Under the DPA, visas could not be granted to anyone
who assisted in the persecution of any person because of race,
religion, or national origin. 64 Stat. 219, 227. Tr. at 918
(Curry) (“the [Displaced Persons] Act does state specifically
that no visa nmay be issued to any person who has ai ded or
assisted in the persecution of civilians because of race,
religion or national origin. That would be reason for a
determ nation, ineligible.”); Tr. at 949 (Henrikson) (DPA *“was

not intended to benefit those who had ai ded, abetted and hel ped
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the Germans in their subjugation of Europe and their
persecution of civilian population. . . ."); see also Koreh, 59
F.3d at 438.

38. Voluntariness is not an elenment of an assistance in
persecution charge under Section 13 of the DPA. In interpreting
t he assistance in persecution provision of Section 13 of the
DPA, the Suprenme Court has stated, “[A]n individual 's service
as a concentration canp arnmed guard--whet her voluntary or
I nvol untary--mde himineligible for a visa.” Fedorenko, 449
U S at 512.

39. Service as an arned guard at a Nazi concentration
canp constitutes assistance in persecution within the meaning
of Section 13 of the DPA. See, e.g., Fedorenko, 449 U S. at
512; United States v. Breyer, 41 F.3d 884, 890 (3d Cir. 1994);
United States v. Kairys, 782 F.2d at 1378; United States v.
Schmi dt,

923 F.2d 1253, 1259 n.9 (7th Cir. 1991), cert. denied, 502 U. S
921 (1991); United States v. Linnas, 527 F. Supp. 426 (E.D.N.Y.
1981), aff'd, 685 F.2d 427 (2d Cir. 1982).

40. As the Suprene Court has held, armed Nazi

concentration canp guards assisted the eneny in persecuting

civilian popul ati ons. Fedorenko, 449 U S. at 512.
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41. As explained by the United States Court of Appeals
for the Seventh Circuit,
That Jews were persecuted at [concentration
canps] is not in question, and that as an
armed SS guard . . . Kairys “assisted” in
t hat persecution, whether or not he
commtted a specific atrocity by beating a
Jewi sh inmate to death or otherw se
m streating himbeyond what is inplicit in
serving as a guard at such a canp, is
settled in this circuit . . . If the
operation of such a canp were treated as an
ordinary crimnal conspiracy, the arned
guards, |like the | ookouts for a gang of
robbers, woul d be deenmed coconspirators, or
i f not, certainly aiders and abettors of the
conspiracy.
Kairys v. I.N. S., 981 F.2d 937, 942-43 (7th Cir. 1992), cert.
deni ed, 507 U.S. 1024 (1993).
42. 1t is not a required elenment of an assistance in
persecution claimunder Section 13 of the DPA that a defendant

engaged in “personal” acts of persecution. See United States v.
Ciurinskas, 148 F.3d 729, 734 (7th Cir. 1998) (“Even if
Ciurinskas had not personally participated [in persecution],
his service in the 2nd Battalion is sufficient to constitute
assi stance in persecution”); Breyer, 41 F.3d at 890 (the
Section 13 “exclusion does not require willing and personal
participation in atrocities,” as “a person may be ineligible
sinply because he falls within an excl udabl e category of

persons”); United States v. Sokolov, 814 F.2d 864, 874 (2d Cir.
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1987) (writer of propaganda assisted in persecution under
Section 13 by creating a climate of opinion in which such
persecution is acceptable, although “there was no show ng of
actual persecution of Jews in the . . . area”), cert. denied,
486 U.S. 1005 (1988); United States v. Osidach,
513 F. Supp at 99; see also Hammer v. |I.N. S., 195 F. 3d at 843
(under Holtzman Anendnent to Imm gration and Nationality Act, a
showi ng of personal assistance in persecution is not required).
43. An individual 's service in a unit dedicated to
exploiting and extermnating civilians on the basis of race or
religion constitutes assistance in persecution within the
meani ng of the DPA. See Ciurinskas, 148 F.3d at 734 (“Even if
Ciurinskas had not personally participated, his service in [a
group that perforned mass executions of Jews] is sufficient to

constitute assistance in persecution, as set out in 8 2(b) of

the DPA and the | RO Constitution. . . W see little difference
bet ween being a concentration canp guard . . . and being a
menber of a force dedicated to the extermnation . . . of

civilians as was Ciurinskas.”); Osidach, 513 F. Supp. at 99
(Ukr ai ni an policeman, agai nst whom no specific persecutory acts
had been proven, assisted in persecution); see also United
States v. Dailide,

953 F. Supp. 192, 196-97 (N.D. Chio 1997) (Matia, J.), aff'd,
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227 F.3d 385 (6th Cir. 2000).

44. Defendant 's service with the Guard Forces of the SS
and Police Leader in Lublin District (at Trawni ki, Maj danek,
and Sobi bor), and with the SS Death’'s Head Battalion at
Fl ossenblirg Concentration Canp constituted assistance in the
persecution of persons because of race, religion, or national
origin. Tr. at 918-19 (Curry); see, e.g., United States v.
Tittjung, 235 F.3d 330, 341, n.8 (7th Cir. 2000) (SS Death's
Head Battalion guard at concentration canp), cert. denied, 121
S. Ct. 254 (2001); Schmdt, 923 F.2d at 1259 (SS Death's Head
Battalion guard at concentration canp); Hajda, 963 F.Supp. at
1461; Schiffer, 831 F.Supp. at 1177-80 (guard service at
Maj danek, Fl ossenblirg (subcanp), Trawni ki, and el sewhere);
United States v. Leprich, 666 F.Supp. at 969 (SS Death’'s Head
Battalion guard at concentration canp); see also Fedorenko, 449
U.S. at 512 (concentration canp guard service renders applicant
i neligible under DPA); Hamrer, 195 F.3d at 843-44 (affirm ng
deportati on order of SS Death's Head Battalion guard at
concentration canp).

45. The Governnment has proven by clear, convincing, and
unequi vocal evidence that Defendant assisted in the persecution
of civilian populations during World War 1I1.

46. Because of his assistance in persecution, Defendant
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was ineligible for a visa pursuant to DPA § 13, 64 Stat. 219.
His entry to the United States for permanent residence in 1952
on the basis of a visa issued under the DPA was therefore

unl awful and his naturalization as a United States citizen was
illegally procured.

47. Section 13 of the DPA prohibited the issuance of a
Vi sa
to any applicant who “is or has been a nenber of or
participated in any novenent which is or has been hostile to
the United States.” 64 Stat, at 227. Tr. at 921-22 (Curry)
(participation
in hostile nmovenent “would be sufficient to determ ne the
applicant ineligible” to immgrate under the DPA); see also
United States v. Negele, 222 F.3d 443, 447 (8th Cir. 2000),
cert. denied, 531 U.S. 1153 (2001); Koreh, 59 F.3d at 438.

48. The degree of participation or involvenment in the
hostil e novenent is irrelevant. Koreh, 59 F.3d at 444-45
(citing Osidach, 513 F. Supp. at 72).

49. The Governnment is not required to prove that a
def endant 's service in a hostile novenent was “willing.” See
Ciurinskas, 148 F.3d at 729 (voluntariness is not an el enent of
a hostile novenent claim; but see Koreh, 59 F.3d at 444
(indicating in dictum despite contrary authority, that unless
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t he governnent shows that a defendant actually participated in
a hostile novenent, it nmust prove that a defendant “willingly”

bel onged to the novenment in a denaturalization action under

Section 13).
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50. The legislative history of the novement hostile
provi sion of Section 13 reveals no evidence that Congress
contenpl ated that nenmbership in the novenent had to be
vol untary.

51. Unlike certain other sections of the DPA, the
novement hostile provision of Section 13 (like the assistance-
i n- persecution provision of Section 13) does not include a
vol untariness elenment on its face. Conpare DPA § 2(a) with DPA
g8 13.

52. In Fedorenko, the Suprene Court rul ed that because
Congress included a voluntariness elenment in other provisions
of the DPA, its onmission fromthe assistance-in-persecution
provi sion was deliberate, which “conpels the conclusion that
the statute made all who assisted in the persecution of
civilians ineligible for visas.” See Fedorenko, 449 U S. at
512. The novenent hostile provision of Section 13 should be
construed simlarly.

53. The Government has proven that Defendant actually
participated in a novenent hostile to the United States and to
the form of governnment of the United States through his service
at Sobi bor, at Mjdanek, with the Guard Forces of the SS and
Police Leader in Lublin District (at Trawni ki, Majdanek, and

Sobi bor), and with the SS Death's Head Battalion at Fl ossenbirg
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Concentration Canp. Tr. at 920-21 (Curry); see Negele, 222 F.3d

at 447 (finding participation in novenment hostil e because

def endant was a nenber of the Waffen SS and “concentration canp
guards participated in a novenent hostile to the United
States”); Breyer, 41 F.3d at 890-91; Hajda, 963 F. Supp. at

1461; see also Stel nokas, 100 F.3d at 305; Koreh, 59 F.3d at
431; Sokol ov, 814 F.2d at 864; Koziy, 728 F.2d at 1314.

54. Although such a finding is not a prerequisite to a
determ nation that Defendant was a menber of a hostile
novenment, the Governnent has proven that Defendant 's nenbership
in the "Guard Forces of the SS and Police Leader in Lublin
District” and the SS Death’'s Head Battalion at Flossenblirg was
“willing,” as he was paid, he was eligible for |eave and
benefits, and there is no evidence he sought to desert or flee.
Tr. at 9 (Deft.'s Opening Statenent) (the Iwan Demnj anj uk who
served the Germans “was paid as a guard”); Tr. at 442, 476
(Sydnor) (Trawni ki recruits were paid and were eligible for
| eave and benefits; a |arge number of Trawniki-trained guards
deserted during the war); GX 35, 60 (reflecting desertions by
Sobi bor guards).

55. The Governnent has established by clear, convincing,
and unequi vocal evidence that Defendant was a nenber of and

participant in a novenent hostile to the United States or to
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the form of governnment of the United States.

56. Because of his nenbership and participation in a
novenent hostile to the United States, Defendant was ineligible
to immgrate to the United States pursuant to DPA 8 13. His
entry to the United States for pernmanent residence in 1952 was
therefore unlawful and his naturalization as a United States
citizen was illegally procured. Tr. at 920-21 (Curry); see also
Negel e,

222 F.3d at 447.

57. Section 10 of the DPA barred fromimm gration any
person who willfully m srepresented material facts to gain
adm ssion to the United States as a di splaced person. 62 Stat.
at 1013; see Tr. at 914 (Curry) (“Any person or any applicant
who makes a willful m srepresentation for the purpose of
gai ning adm ssion to the United States under the provisions of
the Di spl aced Persons Act is ineligible.”); see also Fedorenko,
449 U.S. at 495; United States v. Kowal chuk, 773 F.2d 488, 493
(3d Cir. 1985) (en banc), cert. denied, 475 U.S. 1012 (1986);
United States v. Schellong, 717 F.2d 329, 334 (7th Cir. 1983),
cert. denied, 465 U.S. 1007 (1984).

58. To denonstrate that an applicant violated Section 10
of the DPA, the Governnent nust also show that a wl|lful
m srepresentation or conceal nent was material; a
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m srepresentation or concealnent is material if it has a
natural tendency to influence the rel evant decision-nmaker s
decision. It is not necessary for the Governnment to prove that
Def endant woul d not have received a visa if he had not nmade the
m srepresentation or conceal nent. Kungys, 485 U S. at 771.

59. A willful and material m srepresentation to the IRO
I's not actionable per se under Section 10 of the DPA, but an
applicant 's m srepresentation to the agency during the
I mm gration process, when uncorrected by the applicant and
relied on by the DPC or United States Vice Consul in making an
eligibility determ nation under the DPA, violates Section 10.
See Ciurinskas, 148 F.3d at 734-35; Kowal chuk, 773 F.2d at 492-
94; OGsidach,

513 F. Supp. at 100-02.

60. A wllful and material m srepresentation to a United
States Vice Consul, made to gain adm ssion to the United
States, is actionable per se under Section 10 of the DPA. See
Fedorenko, 449 U.S. at 510 (false statenment in a visa
application grounds for denaturalization); Stelnmkas, 100 F. 3d
at 315-16, 320; Osidach, 513 F. Supp. at 100-02; see also
Ciurinskas, 148 F.3d at 734-35.

61. When applying for | RO assistance, Defendant
m srepresented and conceal ed his wartime residences and
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activities, which constituted m srepresentations and
conceal nents of his wartinme enploynent and residences for the
pur pose of gaining adnission into the United States. Tr. at
554-56 (reading into record Defendant 's Suppl enental Responses
to Plaintiff's Second Set of Requests For Adm ssions, filed on
April 14th of 1980).

62. When applying for | RO assistance, Defendant
m srepresented and conceal ed his service at Trawni ki, at
Sobi bor, at Maj danek, with the Guard Forces of the SS and
Police Leader in Lublin District, and with the SS Death's Head
Battalion at Flossenbirg Concentrati on Canp, which constituted
m srepresentations and conceal nents of his wartinme enpl oynment
and residences for the purpose of gaining adnm ssion into the
Uni ted States.

63. The DPC relied on the findings by the I RO regarding
Def endant 's warti me whereabouts and activities, and on the
| RO’'s finding that Defendant was “of concern” to the IRO. Tr.
at 909 (Curry) (confirmng that as a DPC case anal yst, he
relied on RO interviews); see also Ciurinskas, 148 F.3d at
734-35 (m srepresentations to the RO, CIC, and Vice Consul);
Kowal chuk, 773 F.2d at 497; Leprich, 666 F.Supp. at 971;
GCsi dach

513 F. Supp. at 101-02.
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64. Defendant 's m srepresentati ons and conceal nent of his
wartime residences and enpl oynent to the RO were materi al,
because discl osure of such activities would have resulted in
his not being found “of concern” to the IRO, which had a
natural tendency to affect DPC Analyst Curry’'s decision to
grant Defendant displaced person status. Tr. at 906 (Curry) (if
applicant were found not “of concern” to I RO, application would
never reach DPC for further determ nation); see also Fedorenko,
449 U.S. at 514-15; Stel nokas, 100 F.3d at 313-14; Kowal chuk,
773 F.2d at 497; Ciurinskas, 148 F.3d at 734-35; Leprich, 666
F. Supp. at 971.

65. Defendant m srepresented and conceal ed his wartine
resi dences for the purpose of gaining adm ssion into the United
States during his interviewwth U S. Vice-Consul Harold
Henri kson, when he listed his places of residence as Sobi bor,
Pol and, from 1936 to 1943, Pilau, Danzig, from 1943 to
Sept enmber 1944, and Muni ch, Germany, from Septenmber 1944 to May
1945 on his Application for Imm grant Visa and Alien
Regi stration, and swore to the veracity of the information on
hi s application, w thout
di scl osing that he resided at Trawni ki, Okzow, Lublin, and
Fl ossenblirg, and that he resided at Sobi bor from March 1943

until approxi mtely COctober 1943.
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66. Defendant ‘s m srepresentati ons and conceal nents were
mat eri al, because Defendant's disclosure of his actual
activities would have had a natural tendency to affect M.

Henri kson’'s deci sion to approve Defendant 's visa. Tr. at 948-49
(Henrikson) (if Defendant had reveal ed his training at

Trawni ki, Henrikson “would [have] den[ied] the visa”; if

Def endant had reveal ed service at Sobi bor, a Nazi exterm nation
canp, “he woul d have been denied a visa”); see al so Fedorenko,
449 U.S. at 514-15; Stel nokas, 100 F.3d at 313-14; Kowal chuk,
773 F.2d at 497.

67. When Defendant listed his places of residence as
Sobi bor, Poland, from 1936 to 1943, Pilau, Danzig, from 1943 to
Sept enber 1944, and Muni ch, Germany, from Septenber 1944 to May
1945, on his Application for Imm grant Visa and Alien
Regi stration, and swore to the veracity of the information on
hi s application, he knowingly m srepresented material facts
within the meaning of 8 10 of the DPA. |If he had stated that
t he visa application was wong and that he was in Shandruk-’s
Arny or Vlasov's Arny during the tinme periods listed, as he
says today, M. Henrikson would not have approved his visa. Tr.
at 946-47 (Henrikson) (if Defendant had given different account
of his wartine whereabouts and enpl oyment during visa

processing, “there would be a discrepancy there and no visa
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woul d be issued.”).

68. Because of his knowing m srepresentation of materi al
facts to the 1RO, which were relied on by the DPC, and because
his knowi ng m srepresentation of material facts to the DPC and
Vice Consul, Defendant was ineligible to inmgrate to the
United States pursuant to DPA 8 10. His entry to the United
States for permanent residence in 1952 was therefore unl awf ul
and his naturalization as a United States citizen was illegally

procured and nmust be revoked.

JUDGE PAUL R. MATI A
CHI EF JUDGE
UNI TED STATES DI STRI CT COURT

CERTI FI CATE OF SERVI CE

A copy of this Findings of Fact and Concl usi ons of
Law has been sent by regular United States nmail this 21st day
of February, 2002, to M chael Anne Johnson, Esqg., Assistant
U.S. Attorney, 1800 Bank One Center, 600 Superior Avenue, East,
Cl evel and, Ohi o 44114-2600; Edward A. Stutman, Esq., Office of
Speci al Investigations, Crimnal Division, U S. Departnment of
Justice, 1001 G Street, N.W, Suite 1000, Washington D.C.

20530; Patty Merkanp Stem er, Esqg., Chief, Appellate Section,
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Crimnal Division, U S. Departnment of Justice, P.O. Box 899,
Ben Franklin Station, Washington D.C. 20044-0899; M chael E.
Tigar, Esq., Washington College of Law, 4801 Massachusetts
Avenue, N.W, Washington D.C. 20016; and John H. Broadl ey,

Esg., 1054 31st Street, N.W Suite 200, Washington D.C. 20007.
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Def endant ;

The Court has entered Findings of Fact and
Conclusions of Law in this case, and those docunents constitute
the judgnment of the Court. | wite separately to explain the
Court's inability to put any substantial credence in the

contenti ons nmade by defendant to cast doubt on the governnent's

case.
This is a case of docunentary evidence, not

eyewitness testinmony. It is not at all unusual sixty years

after an event that eyew tnesses are not available. Indeed, if

they were, their testinmny would be subjected to close scrutiny
because of the effect of tinme and the ravages of age upon
menori es and eyewi tness identifications. The defendant's
successful defense against the "lvan the Terrible" charges
shows the unreliability of eye witness testinmony so |ong after

t he event.
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Docunent ary evi dence, however, is another
matter. In this case docunents have been retrieved from
archives all over eastern Europe and Gernmany. Defendant has
attacked the authenticity of the docunments on various grounds,
but the expert testinmony of the document exami ners is
devastating to defendant's contentions. The paper, inks, and
typewriters used to create the docunments were all in use in
Eur ope on the dates shown on the various docunments. The
defects in the rubber stanmps and typewiters are consi stent
from docunent to docunent, and the alignnment of the stanmp on
t he photograph and paper of the service identity pass (GX 3)
shows that the photograph was indeed the one that was
originally affixed to the pass. The randomess and rel ative
rarity of the docunments actually supports their authenticity;
if the Soviets had set out to create fal se docunents, they
woul d not have allowed the om ssions and m nor inaccuracies
that occur in the trail of docunments in this case. The
| ocati on of these docunments in the archives of several
different countries also buttresses their authenticity, as
their dispersal at the chaotic end of World War Il does not
seem at all unusual. The various spellings of defendant's | ast
name in the docunents actually |lends further credence to them

since the conversion fromthe Cyrillic al phabet to the western
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al phabet produces such variations and a counterfeiter would
probably have used one spelling consistently.

Def endant clains that if the docunents are
authentic, he is not the person identified by them The Court
bel i eves that the evidence clearly, convincingly and
unequi vocal ly shows that he is. As discussed above, the Court
is convinced that the Trawni ki Service ldentity Pass No. 1393
(GX3) for a person nanmed |wan Denjanjuk is authentic. The Pass
correctly describes the defendant's physical characteristics
(oval face, dark blond hair, grey eyes, scar on back), father's
name, date of birth, and place of birth. The Pass is wong
about defendant's height, but the pass for Ignat Danil chenko
al so incorrectly listed his height. Interestingly, in 1979
Dani | chenko gave a statenment in which he said that defendant
was "slightly taller"” than Danil chenko, roughly 2 to 3
centinmeters taller; although the service pass for both nmen is
i naccurate as to height, the difference in the heights |isted
Is 2 centineters. Thus, the height discrepancy, while it
cannot be expl ained, is not significant when considered in the
context of the other evidence.

Def endant is correct that no evidence was
produced to prove that the photograph on the service pass is in

fact the defendant. He has never admitted that it is he,



al t hough he has admtted that the photograph resenbles him and
i ndeed the Court believes that the photograph bears a
resenbl ance to the photograph of defendant taken at a | ater
time. The defendant introduced Exhibit B-7, the report of
Donald J. Ortner, Ph.D., a physical anthropol ogist, who found
that the evidence was not conclusive. However, he also said
t hat defendant could be the sane individual shown on the
servi ce pass because defendant's face had no physical features
whi ch would make it unlikely. He noted that "there are several
features that are strikingly simlar including orientation of
the hair and the size and shape of the nose and nouth." He
further observed, "Of particular interest is the norphol ogy of
the ear.”™ And while he found the evidence not concl usive, he
stated that "In nmy opinion the continuity of anatom ca
features between all the photographs supports the possibility
that the individual portrayed is the same person.” Thus the
phot ograph, while it does not conclusively prove the
governnment's case, certainly does not weaken it either

Def endant called the Court's attention to the
statenments, or protocols, of several nmen who were said to be
guards at sone of the canps at which defendant was all eged to
have been a guard. A thorough reading of these statenents,

however, shows that they do not carry the wei ght that defendant



ascribes to them For exanple, Yakov Engel gard, who trained

guards at Trawni ki, did not recogni ze any of the photographs of

def endant shown to him "I did not neet the people shown .
."; "Their faces are conpletely unfamliar to me"; "I know wel
that the nen shown . . . did not serve with me when | served in

the death canp in Sobibor. None of them served under me." (DX
B23 and B24). But this non-identification | oses nost of its
significance when viewed in the context of the rest of

Engel gard's statenents. For exanple: "I do not deny that sone
of them m ght have undergone training in the training canp in
Travni ki [sic]! at the tinme that | was serving there. | served
as a squad commander and then as a platoon conmander, but |
cannot say that any of them were in ny section or platoon.

Their faces are conpletely unfamliar to nme. [IIl]egible:

Per haps they(?)] were in the training canp in Travni ki assigned
to other squads.” Wth respect to Sobi bor, Engel gard stated he
only remained there for 20 days after its construction had been
conpleted. So while the Engel gard statenents do not bol ster

t he governnent's case, neither do they cast any real doubt on
it.

Def endant al so submtted the June 28, 1949,

! The Court will use the spelling "Trawniki." Russian
translations usually spell it "Travniki."
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statement of Vasilij Litvinenko (DX Bl) in which he described a
fell ow Trawni ki trainee naned |Ivan Denyanyuk: year of birth
1918 to 1920, Ukrainian, average height, average build, blond
hair, two false white netal teeth in upper jaw. Defendant
claims not to have such false teeth. Assumng that to be true,
the Court nevertheless is unable to give any credibility to
Litvi nenko's description, because, curiously, Litvinenko
descri bed many of his fellow trainees as having fal se netal
teeth. |If such false teeth were that common, how woul d he be
able to remenber which trainees had then? And why woul d he
know who had netal teeth in their upper jaw unless they were
all in front? Further detracting fromLitvinenko's credibility
is the fact that he adnmitted chronic alcoholismto the point
that he once sold his pants for nore vodka (GX 103).

Def endant further alleges that the inability of
a Sobi bor survivor to identify himsupports his defense. Dow
Frei berg gave a statenent May 30, 1976 (DX F6) in which he
stated that he knew all the Sobi bor Ukrainian guards, that he
remenber ed many nanes, that he could not recall the name
Dem ani uk (sic), and that several Ukrainians had the popul ar
name |van. Defendant exaggerates the inportance of Freiberg's
statenment. Freiberg said he renmenbered nany nanes, not all the

names, after nmore than 30 years. Freiberg said Ivan was a



conmon name, not Dem ani uk, as m sstated by defendant.

Further, Freiberg was shown several photographs
of Ukrai nians, and he indicated that the person in No. 16 (a
phot ograph of defendant) seened famliar, but that he couldn't
identify anybody with certainty.

Anot her of defendant's exhibits (DX B3) is a
statement taken fromlvan |Ivchenko on Septenmber 18, 1979.
I vchenko didn't remenber any names of the other Soviet soldiers
in his conmpany. He claimed to have been sent to Trawni ki at
t he begi nning of 1942 and to Sobi bor in May 1943. He did not
remenber the names of the other watchmen and did not renenber
the name "Denj anj uk"” from Trawni ki or Sobi bor. However, "I do
not rule out the fact that | knew this watchman by face, as
did many others.”™ He escaped from Sobi bor in July 1943.

He identified a photograph of Denjanjuk as
"known to him' fromgeneral facial features. He had seen this
guard at Trawni ki in 1942, but had not had personal relations
with him He did not renmenber if this person was at Sobi bor.

Agai n, defendant overstates this evidence.
I vchenko did not say he did not recall the "name or face" (sic)
of defendant at Sobi bor; he said he renmenbered no names and did
not renmenber if this person was at Sobi bor.

The defendant points out that Ivchenko clainms to



have left Trawni ki in May 1942, while the government contends
t hat defendant arrived there in the summer of 1942. But the
Court finds the difference between "May" and "sumrer" to be
very small, especially 37 years |ater.

Def endant's Exhibits Cl1 and C2 are the
Dani | chenko protocols. |Ignat Danilchenko served as an SS guard
at Sobi bor frm March 1943 through March or April 1944. He
remenbered the cook |Ivchenko and Ivan Denyanyuk (sic) who was
al ready an SS guard private when he (Danil chenko) arrived. He
| earned from Denjanjuk that he was from Vinnitsa Oblast. He
descri bed Denj anjuk as "2-3 years older than I, had |light brown
hair with noticeable bald spots, heavyset, had gray eyes, and
was slightly taller than I, roughly 186-187 cmtall." He
claimed to renmenber
Denj anj uk' s appearance well. Denjanjuk told him he had been
trained at Trawni ki. Although he did not personally see any
wounds on Denj anj uk, he did not know whet her he had any.

He said that in March or April 1944, he and
Denj anj uk were sent from Sobi bor to Fl ossenblirg, where they
were all given a blood-type tattoo.

In late autum 1944, he clained that he and
Denj anj uk were sent to Regensburg as escort for 200 political

prisoners. |In April of 1945, the entire canp was nmarched



toward Nuremberg; Danilchenko escaped al ong the way, he said.

Dani | chenko identified three photographs of
Demnj anj uk on three separate sheets (in mlitary uniformand in
civilian clothing). On the first two sheets he recogni zed
Demnmj anjuk from facial features: oval face, chin, shape of eyes
and protruding ears, and on the third sheet, it was general
facial features.

Def endant points out that the photographic
identification was based only on general facial features, but
this is true only as to the third sheet of photographs, which
show an ol der Denjanjuk. Danil chenko |isted specific facial
features in his identification of the first two photographs.
Def endant al so cl ai ns Dani | chenko's physical description of the
man he knew as Denjanjuk is inconsistent with that of the
def endant on trial and with GX 3, but with one exception, the
di screpancy is not great:

Dani | chenko' s GX 3 Def endant on

Tri al
Physi cal Description

Oval face Oval face Oval face
Li ght brown hair Dar k bl ond hair
Heavyset ---- Heavyset
Gray eyes grey eyes
186-187 cmtall 175 cm tal
— Scar on back scar on back
(adm tted)
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Def endant al so cl ai ms Danil chenko is
i nconsistent with GX 5, the docunent authorizing transfer of
guards from Trawni ki to Sobi bor, which lists both Danil chenko
and a Denjanjuk. Dated March 26, 1943, it is translated as
follows: "Effective today, the follow ng guards will be brought
from Trawni ki Training Canp to the above place of duty for the
pur pose of exchange." Defendant clains this puts Danil chenko
and the |isted Denjanjuk as arriving at Sobi bor at the sane
time, whereas Danilchenko recalled (36 years later) that
Denj anj uk was al ready at Sobi bor when he arrived. But GX 5
does not necessarily show that all the listed guards arrived at
Sobi bor at the same time; it nerely shows that their transfer
was aut horized at one time. Danilchenko did not say how | ong
Denj anj uk had been at Sobi bor; it could have been as little as

a day or two.
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Def endant also relies on the Mkhail Razgonyayev

protocol (DX F4). Razgonyayev was a Trawni ki-trained guard.

Def endant points to Razgonyayev's statenent that "I do not
remenmber |van Ni kol ayevich Demyanyuk. If . . . he was in
Travni ki (Poland) or . . . Sobibor . . ., then |I should have
met him  However, | do not remenber him. . . ."

But Razgonyayev went on to say: "Because of the
years, | do not renmenber the nanes of the prisoners-of-war who
were sent to the training camp of the SS troops in Travni ki
with me." He also didn't remenber the name of the Gernman
of ficer who was the Sobi bor director. He concluded his
statenment by saying, "During my service in the TravniKki
training camp and Sobi bor death canp, | conmmunicated little
with the watchnmen and do not renmenber any of their nanmes."” The
Court, therefore, cannot ascribe much significance to
Razgonyayev's statenent.

Al t hough defendant clainms he was not at the
canps indicated by the docunentary evidence, he has not given
t he Court any credi bl e evidence of where he was during nost of
Wrld War |1 after the prisoner-of-war canp at Rovno.

Def endant did not testify in person at the trial of this case,
but his testinmony on previous occasions was introduced as

evidence in this case. The Court thoroughly reviewed his prior

12



testinony and was struck by the al nost conpl ete absence of any
specific detail of the kind that would I end credence to his
version. Moreover, his testinmony changed concerni ng dates,
wor k assi gnments, how he came to |ist Sobibor as a place of
resi dence when he filled out his Application for Assistance to
the Preparatory Conm ssion of the International Refugee

Organi zation, and other matters.

The government had the burden of proving its
contention to the Court by clear, convincing, and unequi vocal
evidence. It did so. Although the Court carefully considered
t he evidence submtted by defendant to attenpt to keep the
government from satisfying its burden, the defendant's evidence
was not sufficiently credible to cast doubt on the docunentary

evi dence.

JUDGE PAUL R MATI A
CHI EF JUDGE
UNI TED STATES DI STRI CT COURT

CERTI FI CATE OF SERVI CE

A copy of this Supplenmental Opinion has been sent by
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regular United States mail this 21st day of February, 2002, to
M chael Anne Johnson, Esqg., Assistant U S. Attorney, 1800

Bank One Center, 600 Superior Avenue, East, Cleveland, GOhio

44114-2600; Edward A. Stutman, Esq., Ofice of Speci al

I nvestigations, Crimnal Division, U S. Departnment of Justice,

1001 G Street, N.W, Suite 1000, Washington D.C. 20530; Patty

Merkanp Stem er, Esqg., Chief, Appellate Section, Crimnal

Di vision, U S. Departnment of Justice, P.O Box 899, Ben

Franklin Station, Washington D.C. 20044-0899; M chael E. Tigar,

Esq., Washington Col | ege of Law, 4801 Massachusetts Avenue,

N. W, Washington D.C. 20016; and John H. Broadl ey, Esqg., 1054

31st Street, N.W Suite 200, Washington D.C. 20007.
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CHI EF JUDGE
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UNI TED STATES OF AMERI CA ) JUDGE PAUL R MATI A
)

Plaintiff ) CASE NO. 1:99CV1193
)
-VS- )

) JUDGMVENT ENTRY

JOHN DEMIJ ANJ UK )
)
Def endant )

This action cane on for trial before the Court upon
the facts without a jury and the issues having been duly tried
and Fi ndi ngs of Fact and Concl usi ons of Law having been filed,

It is hereby ordered that:

1. Judgnent is for the plaintiff United States of
Anmeri ca and agai nst defendant John Denj anj uk;

2. Defendant's United States citizenship is revoked;

3. The Novenber 14, 1958 Order of the United States
District Court for the Northern District of OChio admtting
defendant to United States citizenship is vacat ed;

4. Defendant's Certificate of Naturalization No.
7997497 i s hereby cancell ed;

5. Defendant shall surrender and deliver to the
Attorney General of the United States (or his designee) within

ten days of the date of this Order, his Certificate of


http://www.findlaw.com/

Nat ural i zation, No. 7997497, and any U.S. passport or other
docunentary evidence of United States citizenship he may have;

6. Defendant is forever restrained and enjoined from
claimng any rights, privileges, or advantages under any
docunment evidencing United States citizenship.

IT 1S SO ORDERED.

JUDGE PAUL R. MATI A
CHI EF JUDGE
UNI TED STATES DI STRI CT COURT

CERTI FI CATE OF SERVI CE
A copy of this Judgnment Entry has been sent by

regular United States mail this 21st day of February, 2002, to

M chael Anne Johnson, Esqg., Assistant U S. Attorney, 1800
Bank One Center, 600 Superior Avenue, East, Cleveland, Ohio
44114-2600; Edward A. Stutman, Esq., Ofice of Speci al
I nvestigations, Crimnal Division, U S. Departnment of Justice,
1001 G Street, N.W, Suite 1000, Washington D.C. 20530; Patty

Merkanp Stem er, Esqg., Chief, Appellate Section, Crimnal



Di vision, U.S. Departnent of Justice, P.O Box 899, Ben
Franklin Station, Washington D.C. 20044-0899; M chael E. Tigar,
Esg., Washi ngton Col |l ege of Law, 4801 Massachusetts Avenue,

N. W, Washi ngton D.C. 20016; and John H. Broadl ey, Esqg., 1054

31st Street, N.W Suite 200, Washington D.C. 20007.
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